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Executive Summary 

This paper outlines the key findings of our research on the impact of the COVID-19 pandemic on law 

and legal systems throughout the world from the perspective of the rule of law, democracy and human 

rights. It highlights challenges to pre-existing assumptions about state performance during conditions 

of a health crisis, and puts forward recommendations based on what can be identified as positive 

practices both within the European Union (EU) and beyond it. The research is based on the RECONNECT 

supported “Power and the COVID-19 Pandemic” Symposium,1 which published comparative analyses 

on the impact of the pandemic - and government responses to it - on the legal systems in 64 countries 

worldwide, including 26 EU Member States, and it also draws from further bodies of research to support 

these findings.  

 

This paper provides a preliminary analysis on how the global health crisis has affected the state of 

democracy and the rule of law. While the findings are drawn from a global study, specific highlight and 

focus in the formulation of this paper was given to EU Member States and the actions they took over 

the course of the first 18 months of pandemic.2 The key findings and policy-oriented recommendations 

for post-pandemic measures and processes are applicable in a global setting, but are, again, targeted 

for particular relevance to EU Member States. 

 

Key Findings 

 

1. Regime type is not a certain predictor of either the form, speed or capacity of state 

response, nor a certain predictor of outcome in terms of infection or mortality rates. 

2. The form of power used (e.g. emergency or ordinary) is less significant for rule of law 

compliance than factors such as robust mechanisms for democratic scrutiny and ensuring the 

time-limited nature of highly discretionary and delegated powers. 

3. Legal uncertainty and issues of the legality of pandemic law remain a concern in a large 

number of states. 

4. In the initial response to the health emergency, the role of the EU institutions was limited by 
both lack of competence and clear role in emergency, as well as the nationalism of EU Member 
State response. 

 

  

                                                           
1 The “Power and the COVID-19 Pandemic” Symposium was funded by the RECONNECT project, with additional 
support by the re:constitution project supported by Stiftung Mercator. The Symposium was hosted by the 
Verfassungsblog, and published 76 posts during Spring 2021. See < https://verfassungsblog.de/power-and-the-
covid-19-pandemic/ >. 
2 For further comparative analysis of EU Member States, and the impact of the pandemic on democratic and rule 
of law practices across the EU, see Joelle Grogan, ‘The Rule of Law and Democracy in Pandemic: Analysis of Legal 
Responses to a Global Health Crisis’ RECONNECT Working Paper 11.5 (January 2022). 
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In view of these findings, key recommendations emerge for the future practices of EU Member States 

and the EU. These are as follows: 

 

1. Review pandemic 

preparedness 
Estimations of pandemic preparedness must incorporate factors 
outside of health security or state income level. 

2. Considerations for legal 

reform 

In the reform of national measures, the focus should be not only on 

textual provisions but also on the application of the law, the use of 

powers, the oversight of its enforcement, and the process by which 

laws are made in each national context, with a premium on 

transparency and accountability. 

3. Broaden representation in 

decision-making at all levels 

Decision-making in the context of a pandemic health crisis must 

involve expertise beyond virologists and epidemiologists, and 

incorporate a wide range of expertise as well as engagement with 

civil society. 

4. Confront the unequal 

burden of the pandemic 

Evaluation of pandemic response and reform of pandemic law must 

recognise and confront direct and indirect discrimination along 

lines of gender, race, ethnicity, disability, class and other socially-

constructed vulnerabilities, and must quantify its effects through 

disaggregated data. 

5. Engage and enhance 

democratic participation 

through digitalisation 

States should promote democratic engagement through e.g., live 

broadcasting of parliamentary proceedings, online platforms for 

direct citizen engagement and critical feedback, and networked 

communication across civil society at large. 

6. Follow established national 

and international norms in 

the protection of rights during 

emergency  

States should use the well-tested framework of legality, necessity 

and proportionality provided by international human rights treaties 

and national laws and constitutions to balance their obligations to 

respect, protect and fulfil the whole panoply of rights during 

emergency conditions. 

7. Promote coordination 

across all levels of governance 

EU Member States should review the coordination and information 

flow between all levels of national governance and with the EU to 

the end of promoting effective coordination during health 

emergencies. 

8. A role of the European 

Union in preparing for future 

emergencies 

The European Union should assume a leading role in the 

preparation for future emergencies in the identification of threats; 

supporting research into effective response; and developing 

coordinated strategies to mitigate risk and adverse consequences. 
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1. Introduction 

Two years following the outbreak of the SARS-CoV-2 virus, many states have now shown the impact of 

a sustained state of emergency, and accompanying uncertainty, on their legal and governance systems. 

Sharp divides are becoming more apparent between states, particularly in terms of access to vaccines 

and healthcare, and growing inequality. Within this context, this paper outlines key observations on 

matters of state performance and compliance with fundamental values of the rule of law, democracy 

and human rights. While it is based on a global comparison, it draws lessons for EU states with regards 

to governance during the ongoing global health emergency and underlines key recommendations in 

preparation for future emergencies. 

 

The paper primarily draws findings from the 2021 “Power and the COVID-19 Pandemic” Symposium, in 

which 100+ experts provided critical analysis of the impact of the pandemic on governance and legal 

systems in 64 countries around the world. The Symposium included all EU Member States with the 

exception of Malta. The expert contributors analysed and evaluated the actions taken by governments 

in response to the health crisis against the standards of the rule of law, human rights and democratic 

practices. Further findings are drawn from subsequent research for the Routledge Handbook of Law and 

the COVID-19 Pandemic, edited by the authors of this policy paper, which delivered an in-depth focus 

on 25 states worldwide, selected for the diversity they represent in terms of geography, population size 

and density, income levels, forms of governance, legal traditions, experience of previous pandemics, 

and COVID-19 infection and mortality rates.3 Finland, France, Germany, Hungary and Sweden 

represented EU Member States among the selected countries.  

 

The research underlying this working paper recognises the wide variance between regimes on the 

spectrum from democracy to autocracy, and does not adopt a rigid categorisation of regime types. 

There are significant variations in health outcomes between (more or less) democratic and autocratic 

states, a variation which in turn requires comprehension of the symbiosis between health systems and 

institutions which ensure good governance, the protection of democracy, human rights and the rule of 

law. In the estimation of what correlated with a ‘successful’ response to the global health crisis, the 

central argument of the research of Grogan and Donald is that:  

public health outcomes should not be the only measure of success (or failure) of a state’s response to 

pandemic disease; the health of the institutions that guard democracy, human rights and the rule of law 

matter, too, for they will be integral to success or failure in recovery from this pandemic and preparation 

for future emergencies.4 

 

This argument is distinct from other measures of success in response to the pandemic, including for 

example safeguarding the economy, free trade, or international travel. It instead focuses on the quality 

of governance, and the ‘health’ of the institutions which underpin it in the aftermath of decision-making 

processes taken during the pandemic, as this is essential not only to upholding fundamental values, but 

also to realising any other aim of governance.  

                                                           
3 Joelle Grogan and Alice Donald (eds) The Routledge Handbook on Law and the COVID-19 Pandemic (Routledge, 
2022). 
4 Joelle Grogan and Alice Donald, ‘Lessons for a Post-Pandemic Future’ in Grogan and Donald (eds), ibid. 
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2. Key Observations: Action during the Pandemic 

Some key observations from our research are made below in terms of the role of the EU and state 

performance in response to the COVID-19 pandemic from the perspective not only of health indicators, 

but also indicators for the health of democratic institutions and governance in compliance with the rule 

of law. It is important to additionally highlight that progress in response to the pandemic was not always 

linear, as policy sometimes shifted significantly following, for example, a change of government or 

estimation of the pandemic threat. In addition, state responses should not be understood as monolithic, 

particularly in federal states where decision-making was delegated or decentralised between sub-

national states or provinces, which consequently adopted a wide range of approaches, measures, or 

policies in response to the virus. 

 

2.1. Regime Type and Pandemic Preparedness 

• Regime type is not a certain predictor of either the form, speed or capacity of state response, 
nor a certain predictor of outcome in terms of infection or mortality rates. 

Pre-pandemic estimations of pandemic preparedness proved unreliable: globally, those states which 

ranked highly in estimation of their level of preparation did not necessarily match that expectation in 

outcomes during the pandemic.5 Also, a state’s income level is not a certain predictor of public health 

outcomes. Stronger indicators include prior experience of confronting pandemics or public health crisis 

situations; the speed and coordination of response across national and local levels; deployment of 

technology; community engagement; and (albeit difficult to quantify) the levels of public trust in 

government, state institutions, and scientific expertise. 

 

2.2. Use of Emergency Powers and Legal Frameworks in Emergency Situations 

• The form of power used (e.g. emergency or ordinary) is less significant for rule of law 
compliance than factors such as robust mechanisms for democratic scrutiny and ensuring the 
time-limited nature of highly discretionary and delegated powers. 

The declaration of a state of emergency or use of emergency powers was not necessarily indicative of 

the likelihood of abusive, anti-democratic or anti-rule of law practices (see e.g. the experiences of 

Portugal6, and Greece7). For example, this was not the case when use of emergency powers etc., was 

accompanied by robust mechanisms for democratic accountability (such as targeted legislative scrutiny 

                                                           
5 For example, see NTI and Johns Hopkins Center for Health Security, 2019 Global Health Security Index (October 
2019) 20 https://www.ghsindex.org/wp-content/uploads/2020/04/2019-Global-Health-Security-Index.pdf. This 
study was neutral as to regime type. 
6 Teresa Violante and Rui T Lanceiro, ‘The Response to the COVID-19 Pandemic in Portugal: A Success Story Gone 
Wrong’ (Verfassungsblog, 4 March 2021) https://verfassungsblog.de/the-response-to-the-covid-19-pandemic-in-
portugal-a-success-story-gone-wrong/ . 
7 George Karavokyris, ‘Constitutionalism and COVID-19 in Greece: The Normality of Emergency’ (Verfassungsblog, 
25 February 2021) https://verfassungsblog.de/constitutionalism-and-covid-19-in-greece-the-normality-of-
emergency/.  

 

https://www.ghsindex.org/wp-content/uploads/2020/04/2019-Global-Health-Security-Index.pdf
https://verfassungsblog.de/the-response-to-the-covid-19-pandemic-in-portugal-a-success-story-gone-wrong/
https://verfassungsblog.de/the-response-to-the-covid-19-pandemic-in-portugal-a-success-story-gone-wrong/
https://verfassungsblog.de/constitutionalism-and-covid-19-in-greece-the-normality-of-emergency/
https://verfassungsblog.de/constitutionalism-and-covid-19-in-greece-the-normality-of-emergency/
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through parliamentary committees, independent monitoring, and collaborative engagement with 

relevant stakeholders, civil society and citizens). However, where the countries had been in a state of 

emergency prior to the pandemic (e.g. France since 2015;8 Hungary since 20169), there was a marked 

intensification of emergency powers, layering additional powers with fewer checks and balances. 

 

Conversely, sole reliance on ordinary powers or non-emergency powers was not necessarily indicative 

of higher levels of compliance with the rule of law, particularly where it opened the door to unchecked 

executive discretion or where the choice to rely on ordinary powers meant that higher levels of scrutiny 

assigned to the use of emergency powers, which had the effect of limiting fundamental or constitutional 

rights, were not applicable. For example, in Poland, concerns were raised in the use of secondary 

legislation, in the form of governmental decrees that limit human rights and fundamental freedoms 

which is not permitted under the Constitution and which required that such restrictions be introduced 

by the parliament, and not by the government.10 However, it should be noted that emergency powers 

are inherently problematic where they have been made permanent features, sometimes extending over 

several years; where they can be invoked with limited or no scrutiny; or where their exercise, extent 

and duration is dictated by the executive alone (see e.g. Bulgaria11 and Hungary12). This is particularly 

concerning where states have ‘intensified’ or layered emergency regimes with additional powers and 

less oversight.  

 

2.3. Rule of Law Issues Arising in the Application of Laws 

• Legal uncertainty and issues of the legality of pandemic law remain a concern in a large number 
of states. 

A point of ongoing concern relates to both the legality and legal certainty of pandemic-era laws.13 The 

pressures of the pandemic, requiring rapid action and response, have led to concerns for the legality of 

measures, particularly where rules have been adopted and applied on the basis of weak or even absent 

                                                           
8 Marie-Laure Basilien-Gainche,’The French Management of COVID-19: Normalisation of Regimes of Exception and 
Degradation of the Rule of Law’ in Grogan and Donald (eds) (n 3).  
9 Kriszta Kovács, ‘The COVID-19 Pandemic: A Pretext for Expanding Power in Hungary’ in Grogan and Donald (eds) 
(n 3).  
10 Jakub Jaraczewski, ‘The New Normal? – Emergency Measures in Response to the Second COVID-19 Wave in 
Poland’ (Verfassungsblog, 24 March 2021) https://verfassungsblog.de/the-new-normal-emergency-measures-in-
response-to-the-second-covid-19-wave-in-poland/. 
11 Radosveta Vassileva, ‘COVID-19 in Autocratic Bulgaria: How the Anti-Corruption Protests Temporarily Limited 
the Abuse of Questionable Legislation’ (Verfassungsblog, 5 March 2021) https://verfassungsblog.de/covid-19-in-
autocratic-bulgaria/.  
12 Kriszta Kovács, ‘Hungary and the Pandemic: A Pretext for Expanding Power’ (Verfassungsblog, 11 March 2021) 
https://verfassungsblog.de/hungary-and-the-pandemic-a-pretext-for-expanding-power/.  
13 This draws from Joelle Grogan and Julinda Beqiraj, ‘The Rule of Law as the Perimeter of Legitimacy for COVID-
19 Responses’ in Grogan and Donald (eds) (n 3).    

 

https://verfassungsblog.de/the-new-normal-emergency-measures-in-response-to-the-second-covid-19-wave-in-poland/
https://verfassungsblog.de/the-new-normal-emergency-measures-in-response-to-the-second-covid-19-wave-in-poland/
https://verfassungsblog.de/covid-19-in-autocratic-bulgaria/
https://verfassungsblog.de/covid-19-in-autocratic-bulgaria/
https://verfassungsblog.de/hungary-and-the-pandemic-a-pretext-for-expanding-power/
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underlying law (see concerns highlighted in e.g. Denmark,14 Cyprus,15 and Lithuania16). Laws which have 

been promulgated in response to the pandemic have often been introduced at such speed as to allow 

little time for adequate parliamentary scrutiny, or have been afforded such deference by the legislature, 

and subsequently the courts, as to mean there has been little substantive consideration of their impact, 

including on wider issues such as the protection of human rights. The speed of adoption with little time 

for scrutiny was raised as an issue in Ireland,17 Italy18, Slovenia,19 and Slovakia,20 among other Member 

States; while a related lack of legal certainty has also caused significant concern (see e.g. Belgium21) 

Many EU Member States’ courts played an significant role in the scrutiny of COVID-19 measures (see 

e.g. the Czech Republic,22 the Netherlands,23 Spain24 and Romania25), though others were often 

hampered by a lack of competence or significant deference (see e.g. Bulgaria26 and Hungary27). Such 

lack of oversight and scrutiny correlates with further negative consequences including the laws having 

errors, or creating a degree of uncertainty as to the meaning and application of the laws, and what 

consequences may arise from them. 

 

                                                           
14 Kristian Cedervall Lauta, ‘The Eternal Emergency? Denmark’s Legal Response to COVID-19 in Review’ 
(Verfassungsblog, 22 March 2021) https://verfassungsblog.de/the-eternal-emergency-denmarks-legal-response-
to-covid-19-in-review/.  
15 Constantinos Kombos, ‘Constitutional Improvisation and Executive Omnipotence: the Cypriot Handling of the 
Pandemic’ (Verfassungsblog, 2 March 2021) https://verfassungsblog.de/constitutional-improvisation-and-
executive-omnipotence-the-cypriot-handling-of-the-pandemic/.  
16 Eglè Dagilytė and  Aušra Padskočimaitė, ‘Lithuania’s Two COVID-19 Quarantines: Challenges and Lessons for the 
Rule of Law and Human Rights’ (Verfassungsblog, 23 April 2021), https://verfassungsblog.de/lithuanias-two-covid-
19-quarantines/. 
17 Oran Doyle, ‘Pandemic Response as Accentuation of Existing Characteristics: Vague Requirements and Executive 
Dominance in Ireland’ (Verfassungsblog, 17 March 2021) https://verfassungsblog.de/pandemic-response-as-
accentuation-of-existing-characteristics-vague-requirements-and-executive-dominance-in-ireland/. 
18 Cristina Fasone, ‘Coping with Disloyal Cooperation in the Midst of a Pandemic: The Italian Response’ 
(Verfassungsblog 8 March 2021) https://verfassungsblog.de/coping-with-disloyal-cooperation-in-the-midst-of-a-
pandemic-the-italian-response/.  
19 Samo Bardutzky and Saša Zagorc, ‘Slovenia: Second Wave of Challenges to Constitutionalism’ (Verfassungsblog, 
19 March 2021) https://verfassungsblog.de/slovenia-second-wave-of-challenges-to-constitutionalism/  
20 Max Steuer, ‘Slovakia’s Democracy and the COVID-19 Pandemic: When Executive Communication Fails’ 
(Verfassungsblog, 9 March 2021) https://verfassungsblog.de/slovakias-democracy-and-the-covid-19-pandemic-
when-executive-communication-fails/.  
21 Maaike De Ridder, ‘Belgium’s Accordion Response to COVID-19’ (Verfassungsblog, 10 March 2021) 
https://verfassungsblog.de/belgiums-accordion-response-to-covid-19/. 
22 Zuzana Vikarská ‘Czechs and Balances – One Year Later’ (Verfassungsblog, 30 March 2021) 
https://verfassungsblog.de/czechs-and-balances-one-year-later/  
23 Manon Julicher and Max Vetzo, ‘COVID-19 in the Netherlands: of Changing Tides and Constitutional Constants’ 
(Verfassungsblog, 22 April 2021) https://verfassungsblog.de/covid-19-in-the-netherlands-of-changing-tides-and-
constitutional-constants/  
24 Alicia Cebada Romero and Elvira Dominguez Redondo, ‘Spain: One Pandemic and Two Versions of the State of 
Alarm’ (Verfassungsblog, 26 February 2021) https://verfassungsblog.de/spain-one-pandemic-and-two-versions-
of-the-state-of-alarm/.  
25 Bianca Selejan-Gutan, ‘Romania: COVID-19 Response in an Electoral Year’ (Verfassungsblog, 26 March 2021) 
https://verfassungsblog.de/romania-covid-19-response-in-an-electoral-year/.  
26 Radosveta Vassileva, ‘COVID-19 in Autocratic Bulgaria: How the Anti-Corruption Protests Temporarily Limited 
the Abuse of Questionable Legislation’ (Verfassungsblog, 5 March 2021) https://verfassungsblog.de/covid-19-in-
autocratic-bulgaria/.  
27 Kriszta Kovács, ‘Hungary and the Pandemic: A Pretext for Expanding Power’ (Verfassungsblog, 11 March 2021) 
https://verfassungsblog.de/hungary-and-the-pandemic-a-pretext-for-expanding-power/.  

https://verfassungsblog.de/the-eternal-emergency-denmarks-legal-response-to-covid-19-in-review/
https://verfassungsblog.de/the-eternal-emergency-denmarks-legal-response-to-covid-19-in-review/
https://verfassungsblog.de/constitutional-improvisation-and-executive-omnipotence-the-cypriot-handling-of-the-pandemic/
https://verfassungsblog.de/constitutional-improvisation-and-executive-omnipotence-the-cypriot-handling-of-the-pandemic/
https://verfassungsblog.de/lithuanias-two-covid-19-quarantines/
https://verfassungsblog.de/lithuanias-two-covid-19-quarantines/
https://verfassungsblog.de/pandemic-response-as-accentuation-of-existing-characteristics-vague-requirements-and-executive-dominance-in-ireland/
https://verfassungsblog.de/pandemic-response-as-accentuation-of-existing-characteristics-vague-requirements-and-executive-dominance-in-ireland/
https://verfassungsblog.de/coping-with-disloyal-cooperation-in-the-midst-of-a-pandemic-the-italian-response/
https://verfassungsblog.de/coping-with-disloyal-cooperation-in-the-midst-of-a-pandemic-the-italian-response/
https://verfassungsblog.de/slovenia-second-wave-of-challenges-to-constitutionalism/
https://verfassungsblog.de/slovakias-democracy-and-the-covid-19-pandemic-when-executive-communication-fails/
https://verfassungsblog.de/slovakias-democracy-and-the-covid-19-pandemic-when-executive-communication-fails/
https://verfassungsblog.de/belgiums-accordion-response-to-covid-19/
https://verfassungsblog.de/czechs-and-balances-one-year-later/
https://verfassungsblog.de/covid-19-in-the-netherlands-of-changing-tides-and-constitutional-constants/
https://verfassungsblog.de/covid-19-in-the-netherlands-of-changing-tides-and-constitutional-constants/
https://verfassungsblog.de/spain-one-pandemic-and-two-versions-of-the-state-of-alarm/
https://verfassungsblog.de/spain-one-pandemic-and-two-versions-of-the-state-of-alarm/
https://verfassungsblog.de/romania-covid-19-response-in-an-electoral-year/
https://verfassungsblog.de/covid-19-in-autocratic-bulgaria/
https://verfassungsblog.de/covid-19-in-autocratic-bulgaria/
https://verfassungsblog.de/hungary-and-the-pandemic-a-pretext-for-expanding-power/
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2.4. Limited Role of the European Union in Response to the Pandemic 

• In the initial response to the health emergency, the role of the EU institutions was limited by 
both lack of competence and clear role in emergency, as well as the nationalism of EU Member 
State response. 

In the EU, response to the pandemic was primarily determined by national governments. At key stages 

in the early response to the pandemic, there was little or no coordination for a common strategy or 

response. There are no explicit provisions in the European Union Treaties regulating responses to a 

health emergency or crisis management during a public health emergency. Health policy is recognised 

as a national competence, and scope for action at EU level is limited to complementing national policies 

or supporting the cooperation between Member States. EU policy regarding health emergencies has 

developed largely in response to earlier epidemic threats. The limited resourcing and powers of the 

European Centre for Disease Prevention and Control, as well as the existence of national centres without 

independent competence to collection data, limited the extent to which it could operate beyond a hub 

for information provided – often inconsistently – by Member States.  
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3. Lessons Learned: Preparation for Future Public Health Emergencies 

From the observations above, and from global comparative research, some key lessons emerge for the 

future of pandemic preparedness within the context of the rule of law and democracy for EU Member 

States.  

  

3.1. Review Pandemic Preparedness  

• Estimations of pandemic preparedness must incorporate factors outside of health security or 
state income level. 

Evidence from both the research for this policy paper and wider studies shows that there is a large range 

of factors which are influential, if not determinative, of state performance during pandemics. In the 

review of states’ pandemic preparedness, particularly where predictions are then the focus for 

investment and development, indicators relating to human rights, democratic engagement, and rule of 

law, as well as accessibility of services, and provision of economic support and information, are also 

relevant. 

 

3.2. Considerations for Legal Reform  

• In the reform of national measures, the focus should be not only on textual provisions but also 

on the application of the law, the use of powers, the oversight of its enforcement, and the 

process by which laws are made in each national context, with a premium on transparency and 

accountability. 

 

It is important to examine why and when emergency frameworks were or were not engaged, extended 

or ended, and upon what process of decision-making. This will provide governments with essential 

insights into decision-making and information flow, crisis management, and early identification 

mechanisms to isolate systemic risk; as well as insights into the capacity of relevant legal frameworks to 

balance the power to take rapid action with the substantive and procedural requirements of legal 

certainty and legality.  

 

3.3. Broaden Representation in Decision-Making at All Levels 

• Decision-making in the context of a pandemic health crisis must involve expertise beyond 
virologists and epidemiologists, and incorporate a wide range of expertise as well as 
engagement with civil society.  

It is important to ensure that diverse types of expertise are harnessed to advise political decision-

makers, including (but not limited to) expertise in human rights, constitutional law and democratic 

governance. COVID-19 bred ‘shadow’ pandemics of, inter alia, educational deprivation, domestic 

violence, unemployment, poverty, isolation and mental health crises, and tackling these impacts in turn 

requires further and broader expertise in both the sciences and social sciences, as well as evidence and 

insights from civil society organisations, in order to inform both immediate measures and longer-term 
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strategies for recovery. While inevitably a necessary balance will need to be struck between the 

effectiveness of measures which require a speed of reaction, and the necessarily slower pace of 

consultation, acknowledging and putting in to place mechanisms for consultation will enable states to 

capitalise on a wide range of expertise. Positive practice can be seen in Finland, with the standing 

practice of requiring real-time constitutional and parliamentary scrutiny of government regulations as 

both constitutional requirements and mandated under the Emergency Powers Act. Further good 

practice is evidenced in Sweden, with the establishment of a Commission of Inquiry constituted of 

independent experts, reviewing actions taken across central, regional and local governmental levels; 

and with the further constitution of a cross-party parliamentary commission to review the actions of 

Parliament during the pandemic.28   

 

3.4. Confront the Unequal Burden of the Pandemic 

• Evaluation of pandemic response and reform of pandemic law must recognise and confront 
direct and indirect discrimination along lines of gender, race, ethnicity, disability, class and other 
socially-constructed vulnerabilities, and must quantify its effects through disaggregated data. 

Already marginalised populations were not only the most negatively impacted by the pandemic in terms 

of infection rates and deaths, but were also the most likely to have lost employment and educational 

opportunities, as well as being isolated from state-support schemes, access to healthcare and state 

services, and access to justice.29 Laws and policies designed to respond to and recover from the 

pandemic should be geared towards ensuring access to universal health coverage and dismantling 

structural barriers that prevent certain communities from accessing both health care and social 

protection. Such laws and policies should be designed with the participation of minority and 

marginalised groups who have suffered disproportionately from COVID-19. National health equity in 

prioritising vaccine rollouts should be ensured by focusing attention on those who are systemically 

disadvantaged. 

 

3.5. Engage and Enhance Democratic Participation through Digitalisation 

• Promote democratic engagement through e.g., live broadcasting of parliamentary proceedings, 
online platforms for direct citizen engagement and critical feedback, and networked 
communication across civil society at large. 

Particularly where health emergencies rely on measures which enforce or promote social distancing or 

isolation, digital democracy can provide an essential forum for participation by citizens. However, such 

digital participation must be supported by infrastructure and education, requiring not only adaptation 

                                                           
28 Iain Cameron and Anna Jonsson Cornell, ‘Dealing with COVID-19 in Sweden: Choosing a Different Path’ in Grogan 
and Donald (eds) (n 3). 
29 See Rasha Al Saba and Samrawit Gougsa, ‘Exposing Inequalities: The Experience of Minorities and Indigenous 
Peoples during COVID-19 Emergencies’ in Grogan and Donald (eds) (n 3). See also the analysis within Alicia Ely 
Yamin, Joelle Grogan and Pedro Villarreal (eds), International Pandemic Lawmaking: Conceptual and Practical 
Issues Report (Petrie-Flom Center and Max Planck Institute, November 2021), available at 
https://petrieflom.law.harvard.edu/resources/article/international-pandemic-lawmaking.   
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and adoption of, but also investment in, and equitable access to, digital technologies. Positive digital 

democracy innovations were supported in e.g. Croatia through a pre-pandemic national e-consultation 

web portal; and the digitalisation of parliamentary proceedings in Latvia.30 

 

3.6. Follow National and International Norms in the Protection of Rights during Emergency   

• States should use the well-tested framework of legality, necessity and proportionality provided 
by international human rights treaties and national laws and constitutions to balance their 
obligations to respect, protect and fulfil the whole panoply of rights during emergency 
conditions. 

The pandemic has exemplified the indivisibility and interdependence of all types of rights, both civil and 

political and economic, social and cultural (see e.g. concerns raised in Luxembourg31). Empirical 

measures of human rights compliance show that strong (or weak) observance of rights in any category 

tended to correlate with a high (or low) performance across all categories.32 Pandemic conditions 

require states to balance their obligation to protect the rights to life and to health with other rights and 

freedoms, which should be restricted only so far as is legal, necessary and proportionate, in accordance 

with international human rights law and many national laws and constitutions. 

 

3.7. Promote Coordination Across all Levels of Governance 

• Review the coordination and information flow between all levels of national governance and 
with the EU to the end of promoting effective coordination during health emergencies. 

Indecisiveness and lack of coordination at national or federal level, or institutional incapacity to support 

the coordination of policies and information flow across sub-national states or regions, caused 

significant uncertainty as to the applicable rules and their enforcement during the pandemic (for 

example, as in Germany33). Local leaders sometimes had to assume control without the benefit of any 

centralised or coordinated measures. Future approaches should achieve a balance between the benefits 

of local knowledge, expertise and adaptation, the resource and coordinating capacity of national 

governments, and the expertise and information-gathering role of multilateral institutions (see, for 

example, the practices of Austria,34 Estonia35 and Sweden36). Sub-national authorities should have the 

                                                           
30 Beatrice Monciunskaite, ‘The COVID-19 Crisis in Latvia: A Way Out of Successive States of Emergency?’ 
(Verfassungsblog, 28 April 2021) https://verfassungsblog.de/the-covid-19-crisis-in-latvia/.  
31 Edoardo Stoppioni ‘The Remains of the Days of Crisis: The Second Wave of Legislative COVID-19 
Measures in Luxembourg’ (Verfassungsblog, 3 March 2021) https://verfassungsblog.de/the-remains-of-
the-days-of-crisis-the-second-wave-of-legislative-covid-19-measures-in-luxembourg/.  
32 See Martin Scheinin, ‘Assessing Human Rights Compliance during COVID-19’ in Grogan and Donald (eds) (n 3).  
33 See Anna Katharina Mangold, ‘Germany and COVID-19: Expertise and Public Political Deliberation’ in Grogan 
and Donald (eds) (n 3). 
34 Konrad Lachmayer, ‘Muddling through Mutation Times or the Return of Federalism in Austria: From Covid-19 
Response to the Vaccination Campaign’ (Verfassungsblog, 8 May 2021) https://verfassungsblog.de/muddling-
through-mutation-times-or-the-return-of-federalism-in-austria/.   
35 Merilin Kiviorg and Päivi Margna, ‘COVID-19 in Estonia: A Year in Review,’ (Verfassungsblog, 12 March 2021) 
https://verfassungsblog.de/covid-19-in-estonia-a-year-in-review/.  
36 Cameron and Jonsson Cornell (n 26). 

https://verfassungsblog.de/the-covid-19-crisis-in-latvia/
https://verfassungsblog.de/the-remains-of-the-days-of-crisis-the-second-wave-of-legislative-covid-19-measures-in-luxembourg/
https://verfassungsblog.de/the-remains-of-the-days-of-crisis-the-second-wave-of-legislative-covid-19-measures-in-luxembourg/
https://verfassungsblog.de/muddling-through-mutation-times-or-the-return-of-federalism-in-austria/
https://verfassungsblog.de/muddling-through-mutation-times-or-the-return-of-federalism-in-austria/
https://verfassungsblog.de/covid-19-in-estonia-a-year-in-review/
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capacity for local adaptation to enable investment, ownership and responsibility as close to the ‘front 

line’ as possible, but with necessary coordination at national level, and solidarity at both EU and global 

levels. Essential for EU Member States in responding to pan-EU emergency threats is the need to share 

information, resources and, where practicable, common, coordinated or complimentary strategies. 

 

3.8. A Role for the European Union in Preparing for Future Emergencies  

• The European Union should assume a leading role in the preparation for future emergencies in 
the identification of threats; supporting research into effective response; and developing 
coordinated strategies to mitigate risk and adverse consequences. 

The complexity of the organisation of national health and social care systems, which necessarily rely on 

political decision-making in the allocation of state resources, makes national or regional governments 

(as in the case of e.g. Germany and Sweden) better placed than the EU in terms of competence and 

democratic accountability to deliver services to populations. The negative consequence, as evidenced 

within the EU where national governments primarily if not exclusively led responses, was the diverse 

and sometimes incompatible strategies adopted (e.g. mask wearing mandates and timed closure of 

businesses in Belgium but not in the Netherlands). A balance should, however, be struck where, in the 

face of pan-EU health threats, the EU can assume a more prominent role in coordinating transborder 

elements of responses. The EU’s capacity and resources also enable it to assume a leading role in the 

preparation for future emergencies: identifying potential and emerging threats, funding research into 

emergency action and effective response, and developing coordinated strategies to mitigate risk and 

adverse consequences. To achieve this, autonomous competence to investigate, collect and analyse 

data would be recommended.   
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