
 

  

 

 

 

Paul Blokker 

with contributions by Ondřej Císař, Martin Potůček, and Ivo 

Šlosarčík 
 

The democracy and rule of 

law crises in the European 

Union 



 
 

 

www.reconnect-europe.eu  Page 2 of 62 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

DISCLAIMER 
This project has received funding from the European Union’s Horizon 2020 Research & Innovation 
programme under Grant Agreement no. 770142. The information in this deliverable reflects only the 
authors’ views and the European Union is not liable for any use that may be made of the information 
contained therein. 
 
DISSEMINATION LEVEL 
Public 



 
 

 

www.reconnect-europe.eu  Page 3 of 62 
 

Project:   
GA:   
Horizon 2020: 
Funding Scheme:  

RECONNECT - Reconciling Europe with its Citizens through Democracy and Rule of Law 
770142 
H2020-SC6-CULT-COOP-2017-two-stage 
Collaboration Project 

 

 

 

 

 
 

The democracy and rule of law crises in 

the European Union 
Work Package 14 – Deliverable 1 

 

 

 

 

 

Due date: 31.04.2021 

Submission date: 22.04.2021 

Lead beneficiary: GDA 

Authors: Paul Blokker 

with contributions by Ondřej Císař, Martin Potůček, and Ivo 

Šlosarčík 

 

  



 
 

 

www.reconnect-europe.eu  Page 4 of 62 
 

Content 
 

 

1. Introduction ......................................................................................................................................... 6 

2. The crisis of democracy in the EU ........................................................................................................ 8 

Fig. 1 – The democratic deficit ......................................................................................................... 8 

2.1. The institutional democratic deficit ............................................................................................... 9 

2.2 Political parties and citizens’ electoral behaviour at the EU level................................................. 12 

2.3. The relation between member states and the EU ....................................................................... 14 

2.4 Democratic challenges within member states ............................................................................. 15 

2.5 Democracy and civic engagement ............................................................................................... 20 

Fig. 2 – Citizen empowerment ....................................................................................................... 21 

3. The crisis of the rule of law in the EU ................................................................................................ 24 

3.1 The rule of law as a fundamental value ....................................................................................... 24 

3.2 Three understandings of the rule of law in the EU ....................................................................... 26 

3.3 Backsliding ................................................................................................................................... 31 

3.4 The political critique of the rule of law ......................................................................................... 32 

3.5 Societal commitment to the rule of law: legal consciousness and culture ................................... 34 

3.6 Institutional capacities to promote the rule of law ...................................................................... 36 

4. Entanglement between Democracy and the Rule of Law .................................................................. 40 

A) Individual access to institutions ................................................................................................. 42 

B) Forms of consultation ................................................................................................................ 43 

C) Citizen participation ................................................................................................................... 43 

D) The development of a democratic rule of law culture .............................................................. 44 

E) Civic engagement with constituent dimensions ........................................................................ 44 

Fig. 3 – Democratic rule of law ...................................................................................................... 45 

5. The EU’s capacity to (re-)act and the Conference on the Future of Europe ...................................... 46 

5.1 A concise history of the EU’s capacity to deal with challenges..................................................... 46 

5.2 Current attempts of the EU to deal with future challenges .......................................................... 47 

5.3 The Conference on the Future of Europe ...................................................................................... 48 

6. Conclusions ........................................................................................................................................ 50 

Bibliography ........................................................................................................................................... 52 

 



 
 

 

www.reconnect-europe.eu  Page 5 of 62 
 

 

Abstract  
This working paper takes stock of ongoing research and analyses in the Reconciling Europe with its 

Citizens through Democracy and Rule of Law (RECONNECT) project, focussing on democratic and rule 

of law deficits. The crises facing democracy and the rule of law in the EU are in distinctive ways ‘meta-

crises’ because of their structural nature and due to their systemic/fundamental or even existential 

dimensions. Regarding the complex, interrelated democratic deficit, the areas of concern and potential 

intervention are at least three: in representative democracy terms, related to a transnational party 

system, intra-party organization, and electoral rights, to institutional prerogatives (including 

parliamentarization) and interinstitutional balance, but also to the political opportunity structures vis-

à-vis European civil society. In participatory and deliberative democratic terms, related to a systematic 

application of (novel) direct, participatory, and deliberative democratic instruments. In relation to the 

rule of law, the paper stresses the importance of taking a broader, long-term perspective, which does 

not stop at legal-institutional dimensions and the legal compliance with EU law but considers structural 

and contextual dimensions of the rule of law on the ground, and values the significance of societal 

embeddedness and a democratic rule of law culture. A key argument – fully in line with RECONNECT’s 

mission to reconcile the ‘EU with its citizens through democracy and the rule of law’ - is to approach the 

rule of law in its dynamic, dialectical relation with democracy, in what will be called a democratic rule of 

law. In the final section, the paper briefly considers the EU’s capacity to deal with future challenges and 

to engage with meaningful reform It critically elaborates the reform capacity of the proposed 

Conference on the Future of Europe. 
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1. Introduction  

It is widely acknowledged that the European Union faces a multifaceted crisis. As Richard Youngs argues, 

the European Union is challenged systemically on various fronts by a ‘poly-crisis’ (Youngs 2018), which 

includes (the ramifications of) Brexit, the (unresolved) migration crisis, the security crisis, the economic 

and euro crisis, the environmental crisis, the rule of law crisis (Bárd and Kochenov 2018), and a political, 

populist and/or euro-sceptic crisis or possible ‘backlash’ (cf. Kriesi 2020). In contemporary times, clearly 

a pandemic and public health crisis (Eichengreen 2020) needs to be added, with relevant effects for the 

rule of law and human rights (Lebret 2020). And one ought not to forget to add to this long list the 

ongoing, structural tensions around a ‘democratic deficit’ of the EU.   

It is often argued that the EU is at a crossroads (cf. Engelbrekt and Groussot 2019). Even if such 

crossroads have clearly been part and parcel of the process of European integration as such, there 

appears to be a sense of ‘urgency’1 in current times that is unprecedented and that calls for longterm 

responses and structural solutions (Engelbrekt and Groussot 2019: 1), not least due to predictions of an 

unravelling or disintegration of the EU as such. As Engelbrekt and Groussot state, the ‘faults of the 

present institutional and legal set-up of the EU need to be identified, the possible consequences of 

alternative paths carefully weighed and the conditions for sustainable European integration spelled out’. 

This working paper takes stock of the RECONNECT project’s research and analyses of (the crises of) 

democracy and the rule of law in Europe. The crises regarding democracy and the rule of law involve in 

distinctive ways ‘meta-crises’ because of the structural nature and due to the systemic/fundamental or 

even existential dimensions. A core supposition in the paper is that the two crises are clearly interlinked. 

A key argument – fully in line with RECONNECT’s mission to reconcile the ‘EU with its citizens through 

democracy and the rule of law’ - is to approach the rule of law in a dynamic, dialectical relation with 

democracy, in what will be called a ‘democratic rule of law’. 

  

 
 

 
1 Such urgency is also reflected in deeply pessimistic assessments, such as Hodson and Puetter (2018); Jones 
(2018); Krastev (2020); Neyer (2019); Vollaard (2014). 
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First, in relation to sovereignty (cf. Přibáň 2017), the core, or at least most visible, problem with regard 

to the rule of law consists in ‘backsliding states’, who deviate significantly from EU rule of law standards 

(not least regarding judicial independence) by claiming to defend democratic, majoritarian-based, 

national sovereignty vis-à-vis an alleged non-democratic and purportedly hegemonic EU. This friction 

clearly does not involve the ‘usual suspects’ of backsliding states only but plays a role in several, if not 

all, member states, also due to the significant rise in sovereigntist, right wing populist forces (including 

in founding EU member states such as the Netherlands, France, Germany and Italy). Second, the 

European project suffers from a disconnect from citizens and appears so far unable to significantly 

further civic engagement. In particular in the wake of the financial and economic crisis of 2007/8, and 

the austerity policies driven by forms of technocratic executivism, the gap between civic voice and 

popular sovereignty, on the one hand, and the European project, on the other, has visibly grown. Third, 

in terms of democracy, it is clear that the democratic deficit does not merely affect the supranational 

level (Kelemen 2017), but equally includes member states, again in particular backsliding states, which 

see significant tensions with regard to human rights (Halmai 2020; Sadurski 2020), but is in a more 

general sense equally relevant for other member states, for instance, as with regard to increased 

executivism, the marginalization of parliaments, and the adoption of ad hoc legislation without sufficient 

democratic scrutiny, as has become particularly clear in the context of the Covid-19 pandemic (Guérot 

and Hunklinger 2020; Guasti 2020). Additionally, the democratic deficit – if understood as a failure to 

include all the political subjects affected by policies in the decision-making process – comprises a lack 

of collaboration on the supranational level and evidence of a lack of pan-European solidarity. Fourth, 

with regard to the rule of law, while the threats towards equal access to the law, due process, and a 

universal guarantee of fundamental human rights is clear in cases such as Hungary and Poland, it is less 

clear whether a top-down approach by EU institutions in terms of a robust rule of law policy (which, in 

reality, is currently not being pursued, as becomes, for instance, clear from debates on linking budget 

payments with a rule of law conditionality) would structurally solve rule of law deficits.  

In a first step, the working paper provides a broad but critical discussion of the key challenges that affect, 

first, democracy and, second, the rule of law with regard to the EU as well as within its member states. 

Third, the paper will engage with significant entanglements between the two dimensions – democracy 

and participation on one hand and the rule of law on the other – stressing the idea of an interrelated 

democratic rule of law. Frequently, solutions suggested to the rule of law crisis - along the lines of the 

article 7 procedure, a Copenhagen Commission, or systemic infringement procedures – appear to 

largely ignore democratic-participatory, bottom-up, and societal dimensions and rather endorse 

relatively one-sidedly legalistic, technocratic solutions to what are fundamentally democratic and 

societal problems (see for instance, some of the contributions in Closa and Kochenov 2016). The paper 

hence suggests that the democracy and rule of law crises should be approached as deeply interlinked. 

As a result, the search for and formulation of solutions needs to be premised on the ‘co-originality’ of 

the problem.  

The proposition of a democratic rule of law, which is understood as a deep interrelatedness of 

democratic participation and the rule of law, forms the core argument of this working paper. Hence, 

those already sufficiently knowledgeable of the deficits regarding democracy and the rule of law in the 

EU context could consider fast forwarding directly to section 4 on the democratic rule of law and section 

5.  In this final section, the paper briefly considers the EU’s capacity to deal with future challenges and 
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to engage with meaningful reform, and will critically elaborate the reform capacity of the Conference 

on the Future of Europe. 

 

2. The crisis of democracy in the EU 

The democratic crisis of the EU is multi-faceted. As will be discussed in this 

section, the democratic challenge regards the European institutions (as in some 

ways acknowledged in the current, cumbersome set-up of the Conference on 

the Future of Europe by the European Commission). According to Richard Rose, 

‘[g]iven structural obstacles to full democratic representation of its citizens, the European Union is not 

a political system that is democratising; it is a system with a built-in democratic deficit’ (Rose 2020: 39). 

In Jiří Přibáň’s words, ‘[t]he commonly discussed democratic deficit of the Union is part of a more 

general political deficit, caused by allocating ever-greater powers to the Union’s institutions without 

adequate political accountability and democratization’ (Přibáň 2009: 48; Přibáň 2012). The one-sided 

legalistic construction of the EU has not been accompanied by a robust coupling of law with inclusive 

democratic participation, and hence, a crucial form of legitimation to the European project remains 

lacking. But the democratic challenge is equally relevant for the relations between the EU and its 

member states, regarding not least the balancing of such relations. In a related manner, the challenges 

also include domestic democratic tendencies, within member states. And finally, in broader terms, the 

complex democratic challenge is grounded in a structural shift and challenge regarding citizen 

engagement and civic empowerment. The discussion below will discuss the complex and interrelated 

democratic deficit with regard to the EU institutions, the member state democracies, and European 

citizens (see figure 1). 

Fig. 1 – The democratic deficit 

 

 

 

 

 

 

 Member 

state 

democracies

s 

Citizens  

EU institutions 

Democratic deficit as 

part of design EU 
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2.1. The institutional democratic deficit 

The democratic deficit in institutional terms is part-and-parcel of the design of the European integration 

project. The early European integration project of the 1950s prioritized efficiency, functionalism, and 

technocratic policy-making over popular participation (Rye, Koncewicz and Fasone 2019/RECONNECT 

deliverable 4.1: 5). The founding fathers of the EU were predominantly averse to extensive popular 

input and rather endorsed an elitist and paternalist vision of European integration (Rose 2020; cf. Müller 

2011: 142; Patel 2020, chapter 4).2 The predecessor to the Commission, the High Authority, was to be 

the main driver of integration in the ‘Monnet method’. It was however, and has remained so, a largely 

top-down, elitist institution. As claimed by Kevin Featherstone, ‘Monnet established the European 

integration process with a particular character - which was marked by technocracy and elitism - and … 

the legacy of this early strategy has been to afford the Commission a weak and fragile democratic 

legitimacy’ (Featherstone 1994: 150).3  

Political legitimacy of the overall integration project stemmed in particular from the intergovernmental 

nature of integration, which made the member states the core political actors, flanked by technocratic 

institutions, in particular the European Commission and European Court of Justice (Rye, Koncewicz and 

Fasone 2019/RECONNECT deliverable 4.1: 5). This also means that key points of political and societal 

critique, not least by contemporary populist actors, decry the technocratic and elitist nature of the EU 

(Rye, Koncewicz and Fasone 2019/RECONNECT deliverable 4.1: 5).  

While there are extensive horizontal checks and balances in the EU – between the Council of Ministers 

and the European Parliament, between the Commission, Council and Parliament – these checks and 

balances are insufficient in rendering the EU democratic, not least because the vertical forms of 

accountability are defective (Rose 2020: 39). Key deficiencies are the unequal position and weight of 

member states in the overall system and the unequal position of voters with regard to the EU. The 

European Commission tends to be largely undemocratic in that it does not have a direct democratic 

mandate, operates largely without extensive political input from politicians or citizens, and is difficult to 

hold accountable. 

 
 

 
2  As Jan-Werner Müller has it: ‘the creators of the European Community followed an indirect way of gaining 
legitimacy for their project: rather than having the peoples of the initial member states vote for supranational 
arrangements, they relied on technocratic and administrative measures agreed among elites to yield what Monnet 
time and again called ‘concrete achievements’ – which were eventually to persuade citizens that European 
integration was a good thing’ (Müller 2011: 142). 
3 The lack of democratic legitimacy was already forcefully denounced by Altiero Spinelli in his Il Manifesto dei 
federalisti europei (2014) [1957]: “[But these [states] are sovereign. They decide and act without recognizing any 
other law or any other higher power but their own. They have to provide the protection of their own interests and 
of their own citizens, without having neither the obligation nor the possibility to be concerned with the interests 
of other states or other peoples].” “Ma questi sono sovrani. Decidono ed agiscono senza riconoscere nessuna 
legge e nessun potere superiore al loro. Sono tenuti a provvedere alla tutela degli interessi propri e dei propri 
cittadini senza avere né il dovere né la possibilità di preoccuparsi degli interessi di altri Stati e di altri popoli”. 
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The European Union is frequently criticized for this lack of democratic accountability and democratic 

participation. The former has much to do with the dimension of representation (the EU claims to be a 

‘representative democracy’ in the Lisbon Treaty/article 10 TEU: ‘1. The functioning of the Union shall be 

founded on representative democracy’). Since the 1970s, significant steps have been undertaken to 

strengthen the representative dimension of the EU by means of a process of ‘parliamentarization’ 

(Vauchez 2015: 2). This ranged from ‘the election of the European Parliament by universal suffrage 

(1979) to the creation of European political parties (1993), from the mechanism for the parliamentary 

investiture of the Commission (2007) to the ‘direct’ election of its president through EP elections’ 

(Vauchez 2015: 2).  

The idea of the parliamentarization of the EU as a response to the democratic deficit has accompanied 

the EU since the 1970s, not least with the creation of a direct relation with citizens in 1979 (Fabbrini 

2014: 2). The general claim is that a strengthening of the European Parliament will counter the ‘limited 

role and powers of the EP in forming and legitimizing the Commission’. The idea is that it is this limited 

influence that forms a core part of the democratic deficit as such (Fabbrini 2014: 2). 

The trend towards further parliamentarization is very much visible in the Lisbon Treaty which recognizes 

the EP as a legislative power and upgrades the EP’s position to an institution with co-decisional power, 

defining the co-decision procedure as the ‘ordinary legislative procedure’. Since the Lisbon Treaty, the 

EP hence shares the legislative function with the Council (Fabbrini 2014: 3, 6). Notwithstanding such a 

strengthening of the parliamentary prerogatives, the EP remains object for critique for those that feel 

its parliamentary status is far from that of national parliaments.   

Core problems are a lack of influence on the formation of the Commission (as an executive power). The 

European executive is still largely a supposedly, neutral, technocratic institution, which does not reflect 

citizens’ indications of political majorities in the EP (Fabbrini 2014: 3). The EP 

further continues to suffer from a skewed representative set-up, based on 

‘disproportional representation’, which guarantees a much higher 

representation for smaller member states (Rose 2020: 42). Furthermore, the 

organization of the European Parliament is made problematic by multi-national ‘party families’, in which 

national parties with highly different political positions sit together, while parliamentarians remain 

importantly close to their national constituencies (rather than representing a ‘European constituency’). 

In other words, what still lacks on a European level is a true transnational party system, in which citizens 

chose between various parties with differing ideological positions on the process of European 

integration and a truly politicized electoral process (cf. Fabbrini 2014: 3-4). In addition to the lack of 

clear political positions, there is a lack of relation between voting in elections for the EP and the effect 

of such votes on actual executive results in terms of policy-making (Outhwaite 2014). 

As also mentioned above, the EU has sought to address the democratic deficit, and enhance the vertical 

dimensions of representation, accountability, and democratic input, by – inter alia – surveying the public 

opinion of European citizens through its Eurobarometer and more recently, since the Lisbon Treaty, the 

EU has developed a new instrument in the form of the European Citizens’ Initiative (introduced in 2012 

and reviewed in 2017) (see further below). A further initiative is the so-called Spitzenkandidaten idea, 

which linked the outcome of the European Parliamentary elections to the selection of the president of 

the European Commission, constituting a potential electoral dimension of legitimacy on the 

Parliamentarization 

as answer to 

democratic deficit 
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Commission. In the most recent elections of 2019, this mechanism has however been abandoned again, 

in favour of political selection through the Council.  

Equally relevant in terms of vertical dimensions of representation is the political opportunity structure, 

with regard to opportunities for civic activism both within EU member states and on the transnational 

level. In relation to manifestations of civic activism within member states, both 

the EU and distinctive member states have a not unequivocal track record, in 

terms of responsiveness to civic demands (Young 2019: 57), with limited 

reactions to major protests such as those regarding austerity policies4 and 

diminishing possibilities of exercising rights to protest due to counter-terrorism legislation, reduced 

funding since the economic crisis (Della Porta 2020), and security policies (now particularly acute with 

the Covid-19 pandemic). 

More concretely, three dimensions of influence on political mobilization and civic activism can be 

distinguished (Císař 2020). The first consists in the top-down dynamics captured by Europeanization 

theory (Cowles et al. 2001; Featherstone & Radaelli 2003). Europeanization from the top down can be 

described as a kind of certification process, i.e. ‘an external authority’s signal of its readiness to 

recognize and support the existence and claims of a political actor’ (Tilly & Tarrow 2007: 215). In short, 

through certification international institutions shape domestic opportunities, creating new access 

points for some actors and closing them off to others. This was very much observed in the accession 

countries in Central and Eastern Europe, where EU pressure opened space for many, largely culturally 

liberal, civic organizations. In the context of gender equality and other ‘new’ issue areas, such as 

minority rights and the environment, the EU acted in post-communist countries during the 1990s as a 

‘certification agency’, whose policy determined which particular political demands would be recognized 

(or not recognized) as actually relevant. Liberal advocacy groups were only able to acquire access to the 

political system by means of the pressure exerted on the relatively closed domestic political opportunity 

structures by the most important external agency in the region, the EU. For example, as Connor O’Dwyer 

has pointed out (2018: 249), although the EU has only limited real influence in the area of LGBT rights, 

it has been important both for securing the symbolic acceptance of this agenda by the domestic political 

elite and for its effect in mobilizing opponents of this agenda. 

Second, the EU provides non-state actors with additional opportunities to mobilize at the supranational 

level. The influence of the EU not only changes the domestic rules of the game and redistributes the 

available resources in domestic political arenas, but it also enables particular groups of political actors 

to expand the scope of their activities and to enter into interaction either with European institutions 

directly or with EU-supported networks of nongovernmental organizations. As already pointed out by 

the theory of multilevel governance in the mid-1990s, the political process in the EU is characterized by 

the interlinking of subnational, national, and European institutions, which allows political actors at 

different levels to interact, establish various types of coalitions and diffuse their political message across 

borders. Civic activism at the supranational, EU level remains however limited, as noted by Donatella 

della Porta: 

 
 

 
4 As in the case of the 2015 Greek referendum against austerity measures (cf. Youngs 2019).  

Limited political 

opportunity 

structure 
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Social movement studies have in fact stressed that protest grows when not only grievances, but also 

resources and opportunities are present—that is, when protesters believe their actions could have an 

impact upon decision makers. The fact that only a limited number of protests targeted the institutions of 

the EU could be explained by the undeniable deficit in representative democracy at that level. Besides 

the weak electoral accountability of EU representative political institutions, the difficulties in building a 

European public sphere has been emphasised (Della Porta 2020: 229; emphasis added). 

Third, as the adherents of the resource mobilization paradigm pointed out long ago, organized civic 

activism is determined by the availability of resources, such as money, time, leadership skills, expert 

knowledge, and cultural and human capital (McCarthy & Zald 1977; Jenkins 1983). Externally mobilized 

resources from various institutions play an important role in contemporary movements’ budgets. 

Importantly, EU institutions increase the availability of resources for specific actors and decrease it for 

others. As a result, there is a consensus in the literature that internationalization in general and the 

Europeanization of activists in particular have left a deep imprint on European civil societies. This 

influence has mostly been assessed as crippling from the point of view of the ability of civic organizations 

to act autonomously and to adopt a strategy of contention. However, under certain conditions even 

external funding seems to help facilitate political action and civic activism.  

Although these three dimensions have been identified as important drivers of civic activism in the EU, 

more recent scholarship underlines that the opportunities provided by them closed down significantly 

in the aftermath of the financial crisis (della Porta and Parks 2018). As argued above, this situation has 

only been reinforced by the current Covid-19 pandemic. Therefore, any future-

oriented plan for the EU needs to also include a plan for the re-creation of open 

opportunities for civic activists, which make inclusion of various social interests, 

and as a result, effective social pluralism, possible. Indeed, possibilities for citizens to engage in 

democratic politics constitute one of the two dimensions of democracy, the other one evolving around 

how deliberative and egalitarian the political systems are, in contemporary Europe (Gora and de Wilde 

2020/RECONNECT deliverable 5.1).  

 

2.2 Political parties and citizens’ electoral behaviour at the EU level 

If the parliamentarization of the EP by means of a strengthening of its decision-making powers and its 

influence on the composition of the Commission is considered as resulting in an at least partial reduction 

of the democratic deficit by creating a more significant link between electoral majorities and executive 

power (even if major institutional obstacles remain, cf. Fabbrini 2014), a related, but rather different 

problem is the limited electoral participation of citizens in EP elections. As shown in RECONNECT 

research (in particular, Kelbel, Navarro and Sandri 2020/RECONNECT deliverable 6.1), in the last 

decades, citizen participation in EP elections, as well as in national elections, has declined, even if in the 

last elections for the EP (in 2019), there has been an increase of voter turnout. In general, in the last 

two decades, voter turnout in elections is diminishing. Research indicates that the problem is two-fold. 

First, there is a lack of ‘electoral’ connection between European citizens and the party families of the 

EP. Second, there is a disconnection between the preferences of citizens and the actual policies adopted 

by EU institutions (Kelbel, Navarro and Sandri 2020/RECONNECT deliverable 6.1). These two factors are 

further related to citizens’ electoral behaviour, that is, when citizens do turn out to vote, there is a 

tendency to opt for Eurosceptic and anti-establishment parties. 

Opportunities for 

civic activism 
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Areas of concern and potential intervention are at least two. First, in formal-procedural terms, the re-

designing of the system and usage of democratic innovations could help rendering the system more 

favourable to voter participation. In RECONNECT deliverable 6.1 (Kelbel, Navarro and Sandri 2020), a 

range of such possibilities is explored. Institutional change can be understood in relation to both system 

dimensions (procedures) and political actor dimensions (party organization). The system dimension 

includes the proposal for a Spitzenkandidaten, but also the specific timing of elections or the electoral 

calender, types of electoral system, or the magnitude of electoral districts.5 The political actor dimension 

includes that of the formation of a transnational party system, intra-party democracy and transparency, 

intra-party competition, and the process of candidate selection, including established mechanisms such 

as primaries. 

Second, where in the formal-procedural dimension the emphasis is on the institutions and parties, in a 

second area, the emphasis is on the citizens. Bottom-up and participatory democratic innovation 

searches for ways of diminishing the gap between citizens and institutions by including the citizens more 

directly. Such innovations include propositions for citizen assemblies, 

regulatory gaming, citizens’ initiatives, citizen lobbying and deliberative fora 

(cf. Alemanno and Organ 2021). Where the systemic dimensions above are 

largely aiming at redesigning representative democratic institutions, or making 

non-representative institutions more representative, the participatory 

innovations focus on practices of direct, participatory and deliberative democracy. While the EU, in 

particular the European Commission, has a pedigree in seeking interaction within civil society, through 

different forms of governance and consultations (Alemanno 2020; Closa 2007), until now this has largely 

consisted in an ad hoc approach to participatory democracy. Some hence argue that the EU needs a 

systematic engagement with democratic reform, citizen engagement and novel forms of political 

inclusion (cf. Alemanno and Organ 2021). This call dovetails – at least on the surface - with the current 

Von der Leyen Commission’s promise to set up a Conference on the Future of Europe with significant 

citizen involvement. According to Von der Leyen, a ‘major pan-European democratic exercise, the 

Conference will be a new public forum for an open, inclusive, transparent and structured debate with 

citizens around a number of key priorities and challenges’ (EC 2020c).6  

 

 
 

 
5 See also Wouters (2020). 
6 Various actors have raised strong doubts, however, as to the Conference’s potential and effectiveness (further 
enhanced by the continuing delay in starting the Conference), as is the case for instance in this Open Letter, written 
by various academics and civil society representatives and sent to the Commission:  
 

[w]e take the liberty to express our deepest concerns about the many unintended consequences 
stemming from the imminent launch of the Conference on the future of Europe. There is a tangible risk 
that by raising expectations it cannot easily deliver on, the Conference may erode citizens’ trust at a time 
when the demand for public engagement is at record highs across the continent. Europe and your political 
leadership can hardly afford that. Due to its top-down approach, the proposed blueprint of the 
Conference defies its own purpose: to be “a bottom-up exercise where European citizens are listened to 
and their voices contribute to the debates on the future of Europe”. 
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2.3. The relation between member states and the EU 

An intricate problem with regard to the democratic deficit and the democratization of the EU is whether 

there is a risk of perverse consequences. In Albert Hirschmann’s sense (Hirschman 1991), this would 

indicate the possibility that the intention to enhance democracy in Europe by means of democratization 

of the EU might in reality lead to the opposite: the diminishment of democracy and of the enjoyment of 

democratic rights and capacities by citizens. According to some observers, an 

increase in EU democracy might result in the decrease of democratic sovereign 

powers on the level of the nation-state, leading to an overall reduction of 

‘democraticness’ in Europe. The overall democratic capacity of individual 

citizens is, for instance, significantly reduced due to a great unclarity about a 

European demos (and hence a lack of shared understandings of a common European good or set of 

objectives), the absence of a well-developed European public sphere (see Kritzinger, Partheymüller, 

Plescia, Schüberl, and Wilhelm 2021/RECONNECT deliverable 9.1), the complex distribution (and 

inaccessible nature) of sovereign decision-making power due the multiple levels of the EU, and hence 

the still weak, or at most indirect or obfuscated, relation of EU institutions with a European people or 

citizenry (and with European social interests) (cf. Outhwaite 2014: 328, 331). Relatively modest forms 

of democratization of the EU, such as by means of the Spitzenkandidaten, might do little to enhance 

citizen empowerment. In more extensive reforms, such as by means of a significant expansion of the 

EP’s democratic powers, the democratic deficit of the EU might not be dramatically affected. As Dieter 

Grimm argues: ‘True, the Parliament would have more powers, but it would be as remote from the basis 

in society as before’, also because the Council (with a democratic mandate from the member states and 

hence from national citizens) would ‘suffer the corresponding loss’ and the ‘chain of legitimacy that 

originates in the Member States would be weakened’ (Grimm 2017: 112-3). A significant problem 

relates hence to the great difficulties of applying standards of majoritarian, representative democracy 

to the European institutions (Outhwaite 2014: 330). This is not merely a problem of the unusual and 

unprecedented nature of the EU as a political functional entity, but also due to the fact that the EU does 

not correspond to a distinct political community with a more or less integrated democratic demos 

(Grimm 2005; 2017).  

 

As a result, the idea is that the largely functional and executive nature of the EU is in tension with the 

historically and culturally integrated political communities of the member states. Democratic tensions 

play out not only in the form of Eurosceptical political positions which deny the need for the further 

democratization and/or deepening of the EU, but also in the form of complex legal and constitutional 

conflicts between national constitutional courts and the CJEU. The most famous saga in this sense is the 

recent one between the German Constitutional Court and the CJEU. In a recent judgment of the German 

Constitutional Court (May 2020), it questioned the legality of the Public Sector Purchase Programme of 

the European Central Bank, due to the latter’s encroachment upon the German democratic process (it 

in essence failed to consult German citizens). In a greatly simplified way, the judgment can be 

interpreted as counterposing the solid democratic process of domestic politics with the weak 

democratic pedigree of the EU. The implications for European democracy are significant in that, as 

Dieter Grimm has argued, ‘[w]ithin the EU, … very significant political decisions are made in an 

unpolitical mode that excludes the participation of democratically legitimated and accountable 

institutions and of the public’ (Grimm 2020: 946). The problem is one of legitimacy, which the EU 

allegedly lacks, due to the problems mentioned earlier: an indirect democratic legitimation based on 
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member state democracy and a weak democratic legitimation of the EP. In contrast, the democratic 

legitimation of member states is considered robust (Grimm 2017; Grimm 2020: 946). 

Many have argued that the EU’s democratic and legitimation deficits became larger in the wake of the 

financial and economic crisis of 2007 and 2008, as the EU’s response was one of ’post-democratic 

federal executivism‘ (Habermas 2012) or ’authoritarian liberalism‘ (Wilkinson 2019; 2021). In other 

words, the EU’s response was one of non-transparent and non-public forms of decision-making, 

prioritizing the Council and marginalizing the EP. While such a mode of governance has often been 

related to a ’state of emergency‘, and hence a situation of a temporary nature, arguably the poly-crisis, 

in particular due to the current pandemic and health crisis, enhances the risk that some of the forms of 

executivism turn structural. 

The democratic deficit of the EU is, however, according to some, highly overstated (Kelemen 2017).  In 

this perspective, the EU’s deficit is ‘grossly exaggerated’, and the larger danger stems from the member 

states themselves (Kelemen 2017: 211). The reference is in particular to so-called backsliding states or 

emerging ‘autocracies’ (Kelemen 2017). Hence, the more challenging democratic deficit regards some 

of the EU member states themselves. The EU is, in this view, part of the solution rather than of the 

problem, in its provision of a ‘democratic dividend’ (Sadurski 2008) and as a guardian of democracy and 

the rule of law in Europe. Below, we will discuss some of the key dimensions of the democratic 

challenges in backsliding states.  

 

2.4 Democratic challenges within member states 

The democratic challenges faced by the EU should not be viewed in isolation from larger trends affecting 

modern democracy, in particular those related to ‘post-democracy’ (Crouch 2004) and a process of the 

‘hollowing out’ of democracy (Mair 2013).  These concepts indicate a form of political regime which in 

formal terms can still be called a democracy (involving electoral cycles and so on), but whose internal 

processes are decoupled from the citizenry and wider society, serving predominantly economic and 

financial interests (cf. Wolin 2008), while citizens increasingly withdraw and 

disengage from the political process (Mair 2013). Intrinsic to these processes are 

an increased emphasis on depoliticized processes of politics (or ‘governance’), an 

increasing disconnection of political parties from wider society, and an increased 

standing of experts, technocrats, and independent institutions, not least in relation 

to the European Single Market.    

Trends of post-democracy clearly affect domestic democracies, but is equally evident on the European 

level, as demonstrated in the way the EU has handled particular crises, such as the Greek public debt 

crisis, which was ‘resolved’ by means of the intervention of the so-called Troika, in a combination of 

executivism and technocracy, while domestic democratic processes, such as a referendum, were side-

lined (cf. Wolthuis, Crum, Oleart and Overeem 2020/RECONNECT deliverable 5.3). A significant counter-

reaction, which is now at the core of academic and political debates, is identified as populism (see the 

Rye, Koncewicz and Fasone 2019/RECONNECT deliverable 4.1, Crum, Oleart and Overeem 

2020/RECONNECT deliverable 5.2 and Crum and Olveart 2020/RECONNECT deliverable 5.4). Populism, 

a frequently (even if not at all always) a Eurosceptic force, reclaims majoritarian-based popular 

Democratic 

deficit due to  

hollowing out  



 
 

 

www.reconnect-europe.eu  Page 16 of 62 
 

sovereignty, and often attacks expert-based institutions, including international ones (see Helfer 2020; 

Oomen 2016; Voeten 2020). 

 

As attested also by research within the RECONNECT project, a significant 

manifestation of populism as a threat to domestic and European democracy 

can be observed in the Central and Eastern part of Europe,7 even if it has to be 

acknowledged that similar populist forces – of a conservative, right wing, and 

sovereigntist nature - are prominent in Western Europe too (cf. Blokker 2020a; Crum and Olveart 

2020/RECONNECT deliverable 5.4). In this sense, the post-communist story is part of a more general 

trend of alleged decline or transformation of democracy noticeable elsewhere too (Dalton 2008; 

Klingeman 2014). In the post-communist variant, timing and expectations play an important role. While 

in the early 1990s the principles of democracy and free market enjoyed greater support in post-

communist countries than in the West, and the more optimistic reflections expected active democratic 

citizenship to flourish in post-communist countries, this vision has never fully materialized (cf. Dawson 

and Hanley 2016). On the contrary, more pessimistic visions seem to have come true. The farther we 

are from 1989, the more groups - that for various reasons feel marginalized - seem to be growing in 

Central and Eastern Europe (Linek et al. 2017). As a result, such marginalized groups lose confidence 

not only in their leaders, but also in the democratic system as such. Post-communist democracies 

appear to witness an erosion of general democratic principles (cf. Přibáň 2018), while important forms 

of (anti-system) mobilization increase, in a search for alternatives to the system of liberal democracy 

(Gora and de Wilde 2020/RECONNECT deliverable 5.1).  

 

While we have pointed to the possible convergence of trends in the Western and Central and Eastern 

European, post-communist societies, research of past years has been largely characterized by examining 

the differences between East and West (Kelbel, Navarro and Sandri 2020/RECONNECT deliverable 6.1). 

The post-communist context is thus understood as a specific environment that differs from established 

democracies both in terms of the attitudes of their inhabitants and in terms of their political action and 

 
 

 
7 The history and culture of East-Central European countries – relative newcomers to the European Union – should 
be understood as a significant contextual factor, which may at least in part explain a tough political stance in terms 
of defending national sovereignty vis-à-vis EU rules and institutions. For instance, Branko Milanovic (2020:10), a 
Serbian-American economist famous for his work on inequality, articulates this diversity by noting that ’all these 
countries have been in a difficult position, between different powers, and they´ve tried to create their own state‘, 
very late in comparison with most Western and Northern European countries. These states became independent 
only after WW1, while their sovereignty came to an end after just two decades during the WWII occupation 
(Poland, the Protectorate of Bohemia and Moravia) or the rule of fascist regimes (Slovakia, Hungary). After the 
end of WWII, Czechoslovakia, Hungary and Poland became formally independent, but were very soon 
incorporated into the camp of USSR’s “people´s democracies” with the leading role of single communist parties. 
Milanovic further argues that ‘[a]ll these countries became homogeneous. The revolution of 1989 had a very 
strong nationalistic element. Now, one is asking these countries to overturn two centuries of history, where they 
were trying to create their own nation-state, by accepting people who are very different from them. I think this is 
what is in the background and which explains the reluctance of Poland or Hungary, or indeed the Czech Republic 
and Slovakia, or any of these countries to accept migrants from outside Europe‘ (Milanovic 2020: 10-11). 
Milanovic’s remarks have, however, to be put in the right critical light (e.g. various countries in the region have 
sizeable minorities, not all countries in the region face incoming migration flows, and, more generally, the post-
1989 pathways have been rather diverse). The main point – the different historical experience of the region – does 
however merit more attention, and historical knowledge, than often granted. 

Is East-Central 
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respect for the main institutions of democracy and the rule of law (Rose 2001; Howard 2003). A lack of 

both interpersonal trust (Crawford, Lijphart 1995) and trust in political institutions (Magyar and 

Madlovics 2020), which might undermine democratic government, have been identified in post-

communist countries. Associated with this is the widespread perception of corruption in post-

communist regimes (Magyar and Madlovics 2020), which contributes to cynicism and a perceived 

division of society between ‘us’ and ‘them’ - on the one hand, powerless citizens, and, on the other, 

powerful elites who do whatever they want, while citizens are unable to do much about it (Potůček 

1997). This division seems to have paved the way for the current rise of populist groups which 

successfully mobilize their supporters in the name of the supposedly neglected people against corrupt 

elites (Přibáň 2018; Sadurski 2019). 

While the first post-1989 moments were characterized by a great interest in politics (Glenn 2003), this 

revolutionary euphoria soon faded, with electoral turnout generally declining in Central and Eastern 

Europe (Barnes 2006; Bernhagen, Marsh 2007; Kelbel, Navarro and Sandri 2020/RECONNECT 

deliverable 6.1). The political behaviour of Central and Eastern European citizens seems to reflect their 

general political attitudes, that is, apathy and alienation. Indeed, post-communist citizens on average 

(with some exceptions such as, for instance, the Hungarian right, see Greskovits 2020) show a lower 

interest in politics, do not take part in the life of political parties or other civil society organizations. As 

a result, not only do citizens go less to the polls, but they are generally also less active politically than 

their counterparts in established democracies (Bernhagen, Marsh 2007, Vráblíková 2016, Linek et al. 

2017). At the same time, there is a great deal of variation in the level and form national democratic 

systems suffer from civic apathy as well as the decline of rule of law (Gora and de Wilde 

2020/RECONNECT deliverable 5.1). 

It is not least with an eye on Central and Eastern Europe that Dan Kelemen states that the main 

democratic deficit in Europe is not the one of the EU itself, but rather regards the emerging democratic 

problems of specific member states, which are devolving into ’illiberal democracies’ or ‘autocracies’ 

(Kelemen 2017). In Kelemen’s view, today the ‘greatest threats to democracy in Europe are found not 

at the EU level, but at the national level in the EU’s nascent autocracies’ (2017: 212).8 In this regard, as 

 
 

 
8 It should be acknowledged, though, that in distinctive ways the democratic deficit of the EU is related to national 
democracies’ deficits. For instance, a distant, technocratic, little participatory Union tends to stimulate reactions 
of the populist kind, in particular when ‘output legitimacy’ is not holding up, while the EU’s austerity politics 
significantly heightened the plausibility of populist claims against the EU and fed into the popularity of populist 
movements, whose Eurosceptic claims found ample domestic resonance, and not only in nascent autocracies. In 
a structural sense, the EU has an in-built bias against participatory forms of democracy, rendering the Union 
vulnerable to critiques of elitism and technocracy (see Rye, Koncewicz and Fasone 2019/RECONNECT deliverable 
4.1; Müller 2011). A core problem is that of a severing of popular voice from sovereignty, leading to ‘unpopular 
sovereignty’ (Somek and Wilkinson 2019). Sovereigntist populist forces reclaim 'popular sovereignty’', even if 
frequently on dubious grounds. A core problem of European governance and democracy is then that of ’pochi 
contro molti’ (the few against the many) (Urbinati 2020). As Nadia Urbinati, a renowned political theorist, argues, 
the problem is not so much the populist masses, but the lack of circulation of power and the existence of engrained 
oligarchies (Urbinati 2020). 
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Kelemen remarks, the ‘EU might have a vital role to play in defending democracy and the rule of law in 

member states’ (Kelemen 2017: 212; Closa and Kochenov 2016).9  

While the emergence of ’illiberalism’, ’sovereigntism’, and ‘anti-pluralism’ is a Europe-wide matter (see 

for an extensive and comparative discussion of Western and Eastern European cases, Crum and Olveart 

2020/RECONNECT deliverable 5.4), and even global phenomenon, its manifestation in some East-

Central Europe is particularly consequential. In particular in Hungary and Poland, conservative populist 

forces have been in government for longer periods of time (since 2010 and 2015 respectively), allowing 

for an extensive impact on the democratic systems of their societies. The ‘democratic deficit’ in these 

cases is, however, not merely the result of populist parties entering government, but should be 

understood in the light of the complexity of the post-communist transformation processes. In this 

regard, specific attention to the cases of Hungary and Poland is very much warranted. More in general, 

the East-Central European region shares some of the dimensions of populism found in Western Europe, 

but also manifests distinctive traits (Blokker fc). The governmental type of populism in Hungary and 

Poland consists of conservative political forces that have been part of the political landscape since the 

early transformation (in fact, key exponents of the populist parties, including Viktor Orbán and Jarosław 

Kaczyński, were part of the negotiated transition), rather than stemming from anti-establishment 

protest movements. Both Fidesz and PiS denounce the Roundtable compromises of 1989 and the lack 

of rupture with communism and communist forces in their societies. The conservative ideology of both 

parties has strengthened and radicalized over time, in particular since the early 2000s, but can be traced 

back to before 1989 (Blokker fc; Varga 2020). This ideology hence shows a certain continuity with the 

past. A significant characteristic of this type of populism is its engagement with constituent politics 

(engaging in changing constitutional norms and rules), and a conflation of the constituent dimension of 

the polity with ordinary politics. What is further significant is that these forms of conservative populism 

are populist not least due to the capacity to mobilize extensive forces in society, which provide these 

conservative populist projects with a form of societal legitimacy and non-negligible social support (Ekiert 

2020; Greskovits 2020; Marczewski 2018; Molnár 2020). 

The distinctive East-Central European experience with EU enlargement should be added to this. The 

political context of East-Central European countries has changed importantly after their accession to 

the EU (Císař 2020). The gradual accession process to the EU tended to conceal a relatively deep cultural 

cleavage between liberals and conservatives, and served as a general ‘integration magnet,’ turning even 

conservatives into pro-European and seemingly liberal forces up until the moment of accession. These 

fault lines became evermore clear after accession (Vachudova and Hooghe 2009; cf. Crum and Olveart 

2020/RECONNECT deliverable 5.4), even if a longer pedigree of the emergence of conservatism can be 

detected in both Hungary and Poland (Buzogány and Varga 2018; Varga 2020). From the early 2000s 

onwards, FIDESZ moved from the position of a right-wing liberal party to a more conservative stance, 

adopting some of the radical conservative rhetoric that had been voiced by the extreme-right parties 

Justice and Life Party (MIEP) and Jobbik. In Poland, the nationalist, traditionalist, and increasingly anti-

 
 

 
9 Reflections on such a vital role for the EU should take into account that prior enlargement policies and forms of 
conditionality may not have worked fully as a means towards promoting and safeguarding robust democracies (cf. 
Kochenov 2008; Iancu 2010). In other words, a critical re-assessment would be a precondition for developing an 
EU policy of democracy promotion. 
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EU Law and Justice Party (PiS) won the elections, first in 2005 and again in 2015. Without the ‘magnet’ 

of EU accession, the conflict around basic values of the individual versus the community, and liberalism 

versus traditionalism, hitherto relatively concealed, broke out into the open (Herman 2016; Pech and 

Scheppele 2017). This has fundamentally changed the context for the support of liberal ideas, that is, 

the so-called post-1989 ‘liberal consensus’, which for a large part of the post-1989 period seemed to 

occupy an almost hegemonic position (cf. Crum and Olveart 2020/RECONNECT deliverable 5.4). 

In Poland, the conservative government, often in collaboration with the Catholic Church, is seeking to 

outlaw abortion almost completely, while in Hungary, the FIDESZ government initiated measures not 

only against independent NGOs, but also against one of the most visible and vocal supporters of liberal 

values and the founder of the Central European University (CEU) in Budapest, George Soros. One result 

of this has been the unprecedented development of the CEU being politically forced out of the country 

(for more on this case, see Enyedi 2018). In a similar vein to Russia’s president Vladimir Putin, Viktor 

Orbán seeks to counter the influence of NGOs and other civil society organizations that represent values 

and identities that differ from the singular national identity he and his political party ostensibly 

represent. These political steps help to further boost the transnationally active organizations that 

advocate traditional values (Datta 2018). At the same time, the grievances that conservative policies 

raise provoke massive counter-protests, such as the Black Protest against the proposed near-total ban 

on abortions in Poland (2016 and again in 2020 and 2021), protests in support of the CEU, and protests 

against the so-called slavery law in Budapest (2018). 

The political, populist projects in backsliding countries take as their counter-image the liberal-

democratic, Europeanist, and pluralist projects of the post-1989 years (the post-1989 liberal-democratic 

order in Hungary and the Third Republic in Poland). A prominent focus in both countries has been the 

constitutional court and the judiciary (understood as unreformed since communism) and the relation 

between the political majority and constitutional norms. An additional core thrust consists in a populist, 

anti-pluralist approach towards society and the public sphere, involving both civil society and the media. 

This conservative populist approach denies the legitimacy of liberal and pro-European claims, and 

presents centre-left concerns (e.g. with LGBT rights, women’s rights, gender equality, environmental 

concerns) as contrary to the nation’s interest. 

In sum, great challenges for democracy on both supranational and domestic levels stem from processes 

of technocratization, oligarchization, and depoliticization – as identified by concepts such as post-

democracy and authoritarian liberalism – on the one hand, and the strong rise of anti-establishment, 

populist political forces on the other. Both trends (potentially) undermine popular sovereignty and 

possibilities for citizens to engage in political processes. The most acute problems with democracy are 

evident in the cases of ‘backsliding’ countries, in particular Hungary and Poland. Nevertheless, a 

prioritization of EU policy based on a top-down monitoring and ‘punishment’ by EU institutions of such 

‘outliers’ may achieve relatively little in terms of addressing structural democratic problems on the 

ground (the domestic democratic deficits), while a top-down approach tends to ignore or brackets the 

democratic and legitimatory problems of the EU itself (and, ultimately, the weak grounding of its 

fundamental values in actual practice). In section 4, hence, the importance of approaching the 

democratic deficits in their entanglement with the rule of law problem will be stressed. 
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2.5 Democracy and civic engagement 

A final challenge affecting democracy on both the EU and domestic levels is that of a ’participatory turn‘ 

(Saurugger 2010). As stated by Von der Leyen in her ’Agenda for Europe‘, the European Union needs 

active citizen involvement if it wants to become more legitimate:  

I want Europeans to build the future of our Union. They should play a leading and active part in setting 

our priorities and our level of ambition. I want citizens to have their say at a Conference on the Future of 

Europe, to start in 2020 and run for two years. The Conference should bring together citizens, including 

a significant role for young people, civil society and European institutions as equal partners. The 

Conference should be well prepared with a clear scope and clear objectives, agreed between the 

Parliament, the Council and the Commission (Von der Leyen 2019: 19). 

This view reflects a widespread consensus on the need for more active and direct involvement of civil 

society and of individual citizens in policy-making.10 This ‘citizen turn’ or 

‘participatory turn’ is not only relevant for the EU, but is visible in many political 

contexts, not least domestic ones, in which evermore frequently political and 

societal actors emphasize forms of citizen involvement, ranging from 

referendums to legislative initiatives to deliberative forums.  

A key, qualitative dimension of the participatory turn, and an emphasis on direct rather than 

representative democracy, is that citizens are not only part of politics in terms of having the right to be 

informed properly and in a transparent way about policy decisions, but are themselves actors with 

’critical capacity’ and as such need to be able to insert an active voice into the political process (cf. 

Kritzinger, Partheymüller, Plescia, Schüberl, and Wilhelm 2021/RECONNECT deliverable 9.1). Such a 

‘right to participate’ is acknowledged and ‘constitutionalized’ in art. 10.3 TEU: ‘3. Every citizen shall have 

the right to participate in the democratic life of the Union. Decisions shall be taken as openly and as 

closely as possible to the citizen’, but such a right has not yet been effectively institutionalized and 

implemented (Alemanno 2020).  

In scholarly literature, many have argued that the legitimacy of European integration can only be 

bolstered if effective and meaningful bottom-up participation is stimulated (Tully 2007; Alemanno 2020; 

Kritzinger, Partheymüller, Plescia, Schüberl, and Wilhelm 2021/RECONNECT deliverable 9.1). The 

significance of citizen involvement is corroborated by recent innovative forms of citizen involvement, 

such as in the Irish Constitutional Convention, which inter alia resulted in a referendum on same-sex 

marriage. Examples such as the Irish one indicate that distinctive political matters with high politically 

 
 

 
10 It should be taken into account that while many European political and institutional actors pay lip service to 
citizen involvement, when – in non-public contexts – are pushed to give their real view, frequently tend to 
articulate forms of political realism, that is, the idea that politics is about elite and expert rule, while citizens are 
understood as non-knowledgeable and non-relevant in ‘real politics’. By way of an (anyhow significant anecdote), 
in the opening remarks for an academic workshop on constitution-making and citizen participation of some years 
ago, a prominent official of the European Court of Justice stated there was no need for citizen involvement in 
constitutional decisions or reform whatsoever. This technocratic stance might be related to a classical form of 
elitism and a ‘fear of the mob’ (cf. Chiantera-Stutte 2018). 
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and morally sensitive content and related level of contestedness cannot be resolved by expert rule, but 

may need popular legitimacy to come to a more structural settlement. 

In clear acknowledgement of a democratic and legitimatory problem, the European Commission has 

developed various participatory opportunities for decades, and at least since the 1990s (Saurugger 

2010; Closa 2007; Alemanno 2020). The various types of participatory instruments include agenda-

setting tools (such as petitions to the EP or the European Citizens’ Initiative), input mechanisms 

(including public consultations) and administrative actions (such as access to documents or complaints 

to the Ombudsman) (Alemanno 2020: 115). It is however undeniable that civic participation in the 

formation of legislative initiatives by the Commission remains problematic. As indicated in Figure 2, 

robust citizen participation or effective citizen empowerment would need the equality of access to 

institutions and of meaningful opportunities to participate; available, diffused and understandable 

forms of communication and accessible presentation of relevant knowledge and information; resources 

for participation (including information, time, expense allowance); a reasonable prospect of potential 

impact/effectiveness/legislative follow-up as a result of participation; and a prospect of meaningfulness 

as a result of participation, in terms of leading to a convincing, satisfactory solution to existing problems. 

De facto, however, current forms of participation in relation to the European Commission do not involve 

broad access to participatory processes, accessible forms of knowledge and information or a reasonable 

prospect of impact (cf. Alemanno 2020), a significant problem that risks being reproduced in the 

Conference on the Future of Europe.  

Fig. 2 – Citizen empowerment 

 

 

 

 

 

 

 

 

 

 

Source: Own elaborations; Alemanno 2020. 
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range of participatory channels, including a ‘dialogue with representative asociations and society’ (11.2), 

consultations (11.3), and a citizens’ initiative (11.4). These channels are supposed to ‘enable citizens to 

play a “role in the Union’s democratic life” beyond the electoral moment’ (Alemanno 2020: 115). 

Probably the most important innovation of the Lisbon Treaty with regard to democracy is the European 

Citizens’ Initiative (ECI) (Greenwood 2019).11 The ECI is potentially a bottom-up instrument that allows 

citizens to propose legislation to the European Commission, and hence, provides citizens with a direct 

input into European politics. Despite a relatively low political impact (there is no formal requirement for 

successful ECI’s to result in a follow-up in policy-making; successful ECI’s do not lead to binding results), 

observers have noted important effects, including a broadening of the EU’s agenda-setting, the 

mobilization of citizens and new campaigners, and the bringing of new, European topics to a wider 

audience (Greenwood 2019). At the same time, there is reasoned skepticism with regard to the actual 

contribution of the ECI instrument to the legitimation of the EU and to a reduction of the democratic 

deficit. This is also related to the fact that the procedural obstacles for citizens with no experience and 

networks with regard to political mobilization are formidable, and the process tends to be dominated 

by professional civil society organizations (Karatzia 2017). 

From this perspective, the ECI does relatively little to bind ordinary citizens to the EU’s cause, to enhance 

contestation towards the EU as a form of politicization, or to stimulate the formation of a European 

demos (cf. Wiesner 2019: 215). There is, however, a consensus that a significant part of the EU’s 

legitimation deficit is related to perceptions and understandings of ordinary citizens. On this view, 

reducing the democratic deficit requires a significant increase in citizen awareness and citizen 

knowledge, which in turn enables citizens to participate (Kritzinger, Partheymüller, Plescia, Schüberl, 

and Wilhelm 2021/RECONNECT deliverable 9.1). In a broader sense, as acknowledged in particular by 

Jürgen Habermas, democratic participation by citizens requires a robust and well-functioning public 

sphere (see Kritzinger, Partheymüller, Plescia, Schüberl, and Wilhelm 2021/RECONNECT deliverable 

9.1). Such a public sphere includes mass media, digital and social media, as well as political elite 

communication, but equally relates to forms of communication closer to the citizen, such as those 

related to family, neighbourhoods, and workplace (Kritzinger, Partheymüller, Plescia, Schüberl, and 

Wilhelm 2021/RECONNECT deliverable 9.1). The latter sees citizens as active participants in public 

debate, rather than as a passive audience. The interpersonal, citizen public sphere remains however 

understudied and has been considered little in research on the Europeanization of public spheres 

(Kritzinger, Partheymüller, Plescia, Schüberl, and Wilhelm 2021/RECONNECT deliverable 9.1: 5). 

In recent years, two of the Commission’s initiatives particularly emphasize bottom-up, citizen 

participation: the European Democracy Action Plan (EDAP; adopted on 4 December 2020) and the 

Conference on the Future of Europe (CoFoE), proposed in late 2019. The EDAP focusses in particular on 

digital dimensions and the digital public sphere, designing rules for online behaviour and interaction 

 
 

 
11 This instrument is itself the outcome of extensive bottom-up civil society activism of a range of civil society 
organizations, originally grouped in the European Referendum Campaign. 
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(including with regard to digital voting and online political campaigning), without negatively affecting 

the freedom of speech and while protecting the media.12 

The CoFoE (further discussed in section 5), has been put forward in 2019, originating in an idea of 

Emanuel Macron (cf. Fabbrini 2019). In a a joint non-paper on the Conference on the Future of Europe, 

France and Germany suggested a ‘strong involvement of our citizens’ and a ‘bottom-up process’, with 

‘EU-wide participation of our citizens on all issues discussed’.13 The plan was subsequently adopted by 

the Von der Leyen Commission, which put strong emphasis on the involvement of citizens, civil society, 

and European institutions as ‘equal partners’ and has even indicated a willingness to consider Treaty 

change.14 The EP has presented to documents on the CoFoE, inter alia proposing the idea of citizens’ 

agoras. While the Council has endorsed the idea of a Conference, it has shown a greater hesitance 

towards citizen involvement as well as towards Treaty change. Core issues with regard to citizen 

involvement and empowerment concern the effective influence citizens might have through the CoFoE 

(in terms of the actual translation of citizens’ views in policy-making and reform), the mobilization of 

EU-wide participation amongst citizens, and the willingness of institutions and member states to 

consider structural reform. In early 2021, the start of the Conference has been set for 9 May, 2021. 

As a final point, it should be recognized that the increased political interest of citizens in the EU is not 

the outcome of EU action, but rather due to the politicization of European issues 

by critical and sceptical forces, namely various populist and even radical right 

parties and movements. As argued, for example, by Caiani and Císař (2019: 230-

231), in the view of some groups of voters, the establishment’s political response to the crises of Europe 

has been too shallow, and as stressed in this section, the situation has apparently not changed as of yet. 

The political responsiveness of the European institutions to civic activism tends to remain rather limited, 

which reinforces critical voices even more. This critical position sees the EU and the national political 

establishment alike as another problem and not a solution to the current challenges. Recent 

developments in Europe, starting with the economic crisis and followed by the refugee and COVID-19 

crises, seem to have created favourable conditions for the consolidation of right-wing (populist) parties 

and movements (Kriesi and Pappas 2015; Inglehart and Norris 2017; Caiani and Císař 2019). This process 

can be observed in both Western and Central and Eastern Europe, and both inside and outside the 

electoral arena. For instance, in the West, Alternative for Germany (AfD) entered the German Bundestag 

after winning almost 13% of the votes in the 2017 federal elections; the Danish People’s Party placed 

second (21%) in the 2015 Parliamentary elections in Denmark. In the East, Kotleba-People’s Party Our 

Slovakia (ĽSNS) secured 14 seats in Parliament (8%) in the 2016 Slovak Parliamentary elections and 

Jobbik received 20% of the votes in both the 2014 and 2018 Hungarian national elections.  

As Cas Mudde (2016) points out, around 6.8% of Europeans voted for radical right parties, which often 

target the EU as an important part of current political problems, and come up with an anti-EU political 

 
 

 
12 See https://carnegieeurope.eu/2020/12/04/can-european-democracy-action-plan-deliver-conversation-with-
v-ra-jourov-event-7495; https://ec.europa.eu/info/strategy/priorities-2019-2024/new-push-european-
democracy/european-democracy-action-plan_en. 
13 https://www.politico.eu/wp-content/uploads/2019/11/Conference-on-the-Future-of-Europe.pdf. 
14 European Commission President candidate Ursula von der Leyen, “A Union that strives for more: My Agenda for 
Europe. Political Guidelines for the Next European Commission 2019-2024”, 16 July 2019. 
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https://carnegieeurope.eu/2020/12/04/can-european-democracy-action-plan-deliver-conversation-with-v-ra-jourov-event-7495
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www.reconnect-europe.eu  Page 24 of 62 
 

agenda. At the same time, we can see at least some of these forces as a call to bring politics (and citizens) 

back to the EU-related debates and overcome their depoliticization by a currently prominent 

technocratic and executivist discourse. If responded to in a productive manner, these challengers may 

ultimately be interpreted as democratic allies, since they are voicing new political options and 

possibilities (Crum and Overeem 2020/RECONNECT deliverable 5.2).  

 

This perspective also underlines the need to resist lumping all critics of the EU together as populists, 

who endanger democracy in general, and the European Union as a democratic community in particular. 

To model the current developments as general democratic backsliding on a single dimension brings the 

risk of overestimating its degree and homogenizing its form (Gora and de Wilde 2020/RECONNECT 

deliverable 5.1). Moreover, such an approach might lead to a somewhat too hasty disqualification of all 

new contenders, and a similarly unsubstantiated defence of the status quo (Crum and Overeem 

2020/RECONNECT deliverable 5.2). The position seems to be that we need to hold on to what we already 

have, not to risk our future in a dangerous contention with newly articulated ideas. However, such 

approach threatens any possibility of a future innovation and might be counterproductive.  

 

3. The crisis of the rule of law in the EU 

The rule of law crisis in the European Union has become particularly visible the second decade of the 

21st century, even if earlier crisis moments have occurred.15 Rule of law problems and violations have in 

some cases become of a more structural kind, with active governmental action in some member states 

undermining the core components of the rule of law, as understood by the EU institutions as well as by 

the Council of Europe, not least its Venice Commission.  

Below, we will discuss, first, the rule of law as a fundamental value of the European Union (cf. Pech et 

al. 2020/RECONNECT deliverable 7.1). Second, we will discuss three conflicting understandings of the 

rule of law in the EU. Third, we will briefly analyse the main forms of so-called ‘backsliding’ or challenges 

to the rule of law in relation to what are understood as the most problematic EU member states. Fourth, 

we will discuss political critique of the rule of law in the EU context, to, fourth, discuss forms of societal 

commitment to the rule of law. Finally, fifth, the institutional capacities and instruments of the EU with 

regard to the rule of law will be discussed. 

 

3.1 The rule of law as a fundamental value 

In its communication on the ‘Rule of Law Framework’ of 2014, the European Commission claims that  

The rule of law is the backbone of any modern constitutional democracy. It is one of the founding 

principles stemming from the common constitutional traditions of all the Member States of the EU and, 

as such, one of the main values upon which the Union is based. This is recalled by Article 2 of the Treaty 

 
 

 
15 One important pre-cursor to the current crisis was the Haider affair, that is, the ‘inclusion of an extreme right-
wing political party in the governing coalition in Austria’ in the early 2000s (Sadurski 2009: 387). 
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on European Union (TEU), as well as by the Preambles to the Treaty and to the Charter of Fundamental 

Rights of the EU. This is also why, under Article 49 TEU, respect for the rule of law is a precondition for 

EU membership. Along with democracy and human rights, the rule of law is also one of the three pillars 

of the Council of Europe and is endorsed in the Preamble to the European Convention for the Protection 

of Human Rights and Fundamental Freedoms (ECHR) (EC 2014: 2).  

The rule of law has become an explicitly enshrined principle in the EU Treaties only relatively recently, 

with the Maastricht Treaty of 1992, the Amsterdam Treaty of 1997, and most importantly with the 

Lisbon Treaty of 2009 (Magen and Pech 2018; Pech 2009). The most explicit, extensive, and pan-

European definition is provided by the Commission in the afore-mentioned communication, in which it 

follows the Venice Commission’s proposition for a checklist of the rule of law (Venice Commission 2016):  

1) Legality: meaning ‘a transparent, accountable, democratic and pluralistic process for enacting laws’.  
(2) Legal certainty: requiring that ‘rules are clear and predictable and cannot be retrospectively changed’. 
(3) Prohibition on arbitrariness of the executive powers: involving, in essence, respect for private spheres 
of people’s lives and ‘protection against arbitrary or disproportionate intervention’. 
(4) Independent and effective judicial review, including respect for fundamental rights. 
(5) The right to a fair trial and the separation of powers: meaning specifically the ‘right to a tribunal that 
is independent of the executive power in particular’. 
(6) Equality before the law  
(EC 2014). 

The core dimensions of the rule of law include the principle of legality, importantly related to the 

publicness, transparency, democratic and pluralistic origin of the law; legal certainty; the prohibition of 

arbitrariness; an independent judiciary and judicial review powers; the right to fair trial and access to 

justice; and equality before the law. Despite different national traditions (such as the Anglo-Saxon rule 

of law, the French etat de droit, the German Rechtsstaat, or the Italian stato di diritto, cf. Rosenfeld 

2004; Pech et al. 2020/RECONNECT deliverable 7.1; Zolo 2007), it is possible to identify a set of key 

affinities which can be expressed in key principles: 

1. The principle of legality, requiring that ‘public authorities act only on a proper legal basis’ (Pech et al. 

2020/RECONNECT deliverable 7.1: 8); 

2. The principle of legal certainty, providing stable orientations for social behaviour; 

3. The principle of open justice, emphasizing the necessity of public and transparent proceedings; 

4. The principle of accessibility of justice. 

In addition, in the specific context of the supranational community-in-the-making of the European 

Union, it can be argued that the Union is normatively justified in strengthening rule of law monitoring 

vis-à-vis its member states. As argued by Closa, three principles support a claim of upholding a European 

‘community of law’: the principle of mutual recognition, the all-affected principle, and the principle of 

consistency (Closa 2016: 16-22).  

Core problems with regard to the rule of law – including its monitoring - comprise the following 

dimensions. First, the rule of law as a concept contains a significant degree of contestability. This regards 

a lack of a consensus on some of its core dimensions, not least due to highly dissimilar traditions and 

understandings on the national level (cf. Kochenov 2008; 2018; see section 3.2). A second problem 

regards the EU’s own adherence to the rule of law principle. As argued by Dimitry Kochenov, the EU, in 

particular in the actions of the European Court of Justice, in some instances fails to observe the rule of 

law (as in the case of the dismissal of the Advocate General Sharpston before the ending of her mandate, 
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Kochenov and Butler 2020) or operates in a manner that might be interpreted as detrimental to a 

European-wide development of the rule of law, as in the refusal to accede to the European Convention 

for the Protection of Human Rights and Fundamental Freedoms and the CJEU’s emphasis on, and 

prioritization of, the autonomy of EU law (Eeckhout 2015; Kochenov 2020: 14). A third dimension, more 

extensively discussed below (section 3.4), is that the rule of law cannot be reduced to an institutional, 

formalistic and legalistic dimension, in which the rule of law is engrained in written norms and 

jurisprudence but needs to be understood as part of patterns of behavior of political and judicial elites 

as well as societal actors to achieve its main objectives (cf. Krygier 2019).  

In this regard, it is suggested here that the rule of law crisis should be approached and understood in a 

comprehensive, systematic way, by taking the available – not infrequently irreconcilable - positions into 

account. In the following section, three different ‘worlds’ of the rule of law are explored. 

 

3.2 Three understandings of the rule of law in the EU  

In recent years, the definition of the rule of law in the EU has become an integral part of ongoing debates 

on the state of European integration.16 On the basis of EU and domestic legal documents, political 

statements of the EU and political actors in member states as well as publications produced by 

academia, it is possible to identify three major perceptions of the rule of law in the EU17:  

1. A pan-European consensus on the rule of law. This position claims that a common view exists 

and that it provides for an effective reference framework for EU decision-making. 

2. The position that the application of a pan-European notion of the rule of law reveals a gap 

between old and new EU member states. 

3. The position that there is no EU-wide consensus on the rule of law. The rule of law is 

characterised by a variety of domestic traditions.  

 

The first view – a pan-European understanding of the rule of law - seems to dominate the debate, but 

the second and third perceptions may equally contribute to a better understanding of the (in)efficiency 

and problem areas of EU actions and contribute to the identification of a more robust rule of law policy.  

 

 
 

 
16 It is important to realize that, despite strong claims to the contrary, ‘democracy and the Rule of Law are not EU’s 
founding ideas, or, paraphrasing Joseph Weiler, not in the EU’s ‘DNA’ (Kochenov 2020: 7). 
17 Smith provides a different but equally relevant classification of three approaches to the rule of law in Europe:  
 
Three broad approaches to conceptualising the rule of law in the EU are identified here. First, the rule of law as a power-limiting norm; it acts 
as a constitutional principle that limits the use of arbitrary public power, upholding separation of powers and respect for an independent 
judiciary. This is foundational to the establishment of a democracy. Second, the rule of law as a tool of integration; it is used as a functional 
policy tool to ensure adherence to EU policies. Its purpose is to ensure obeyance to a set of policies which are cast as necessary and constitutive 
policies of the polity. Third, the rule of law as a ‘value’; it is a fluid and flexible notion, as described by EU institutions and texts that reference 
democracy and human rights (Smith 2019: 563). 
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Variant 1: A pan-European, core consensus on the rule of law 

The EU Treaties refer to the rule of law as a key value of European integration, but do not contain a 

binding definition of the rule of law (Schroeder 2021: 105). The argument is, nonetheless, that some 

form of a European ‘overlapping consensus’ exists. As a result, the view is that the EU – as a ‘community 

based on law’ – is fundamentally grounded in the rule of law and membership of the EU inherently 

means voluntary adherence. The latter is the case not least due to the fact that the EU Treaties have 

been adopted by unanimity. Therefore, it can be presumed that the EU member states had some form 

of common understanding when they collectively agreed on inserting the relevant clauses (such as 

articles 2, 7, and 49 TEU) in the Treaty on European Union. In addition, amendments of the founding 

treaties have undergone ratifications by national parliaments and, on some occasions, have been 

reviewed by constitutional courts. Furthermore, it seems fair to say that, at least until recently, new or 

alternative definitions of the rule of law have not been at the centre of political or legal opposition to 

new developments of the EU Treaty framework. 

The various relevant legal, political, and academic documents (produced both inside and outside of the 

EU framework, e.g. the CoE) provide a heterogeneous catalogue of elements of the rule of law (cf. 

Mendelski 2018), which can be structured, however, into subcategories of institutional, procedural, and 

political aspects of the rule of law (Grabowska-Moroz 2020/RECONNECT deliverable 8.1: 10). 

Admittedly, such catalogues only partially overlap and do not have an internal hierarchy. However, from 

the perspective of the first, consensual approach, the heterogeneity and lack of hierarchy does not 

preclude an existence of a pan-European, shared concept of the rule of law. The relevant legal, political, 

and academic texts generate a sufficient critical mass to support the argument of the EU-wide 

consensus on the rule of law. Further, there is an expanding case-law of the CJEU concerning the rule 

of law in the member states, in particular with regard to judicial independence. 

According to the consensual view, the fact that a different legal terminology is used in individual states 

does not create a significant problem (e.g., the Czech term ‘pravní stát’ is understood as a concept 

identical to Rechtsstaat, Pech et al. 2020/RECONNECT deliverable 7.1: 21) and key concepts of the rule 

of law can easily migrate across (Western) legal systems (Pech et al. 2020/RECONNECT deliverable 7.1: 

12). The vagueness of the definition of the rule of law in EU and/or international documents corresponds 

to the absence of precise definitions of the meaning of the rule of law in national constitutions or as 

provided by the judiciary (Pech et al. 2020/RECONNECT deliverable 7.1: 32).  

Reflecting a broad agreement amongst scholars, the first approach defends the view that despite the 

existence of different constitutional traditions in Europe, equally worthy of respect, and despite the 

persistence of some significant differences between legal systems - primarily when it comes to 

‘institutionalising’ the rule of law (for instance, not every Member State has deemed it necessary to 

organise the constitutional review of legislation via a constitutional court) -, a series of shared traits can 

be outlined (Pech et al. 2020/RECONNECT deliverable 7.1: 31). 

Finally, the existence of a pan-European understanding of the rule of law and its efficient enforceability 

is supported by the fact that the EU citizens (based on, e.g., Eurobarometer polls, see Eurobarometer 

2019) articulate a consensus with regard to the importance of the rule of law. The illiberal critique of 

the rule of law is by and large an elite-driven process in the new EU states; if supported by a domestic 

judiciary, it is the result of the political pressure of new political elites onto the judiciary or the judiciary 

supportive of illiberal policies is rather a ‘fake judiciary’. 
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Further, the illiberal critique of a pan-European understanding of the rule of law is, from the first 

perspective, self-contradictory. Whereas in practice the core elements of the rule of law are being 

violated, the defenders of the self-described illiberal democratic regimes appear to denounce the lack 

of a consensus or common principle, on one hand, while simultaneously claiming that they are in fact 

the ones respecting the rule of law, on the other (Pech et al. 2020/RECONNECT deliverable 7.1: 46). 

 

Variant 2: A structural gap in the rule of law between old and new EU member states 

A second, related, but more empirically oriented and critical, approach to the rule of law (implicitly) 

accepts the idea that a pan-European notion of the rule of law can be identified (even if perhaps only in 

a minimal sense), but stresses that new member states – for a variety of complex reasons - fail to fully 

incorporate EU norms and values with regard to the rule of law. The latter is in the view of some (cf. 

Mendelski 2011; 2016; 2018) at least in part the perverse outcome of EU rule of law policies and 

conditionality (such as those related to the enlargement policy, the Copenhagen criteria, and the 

Cooperation and Verification Mechanism).  

A core problem according to this approach is that the diffusion of rule of law standards through the EU, 

in particular towards Central and Eastern Europe (CEE) and towards South Eastern Europe, is 

compromised by a ‘persisting difference in the rule of law’, leading to the designation of more advanced 

countries (CEE), on one hand, and of laggard countries (SEE), on the other (Mendelski 2018: 113), 

indicating ‘systematic differences in the level of judicial capacity, impartiality as well as in other aspects, 

such as judicial review, separation of powers, quality of laws, and so forth’ (Mendelski 2018: 114). While 

particular countries in CEE were supposed to have made important progress since their accession to the 

EU, according to various comparative analyses, countries such as Romania and Bulgaria display(-ed) a 

‘weak rule of law’, whereas countries such as Hungary, Poland, the Czech Republic, and Slovakia were 

classified as displaying a ‘moderate rule of law’ (Mendelski 2018: 114). This reveals structural problems, 

despite decades of convergence towards European standards on the basis of enlargement policy and 

conditionality, rule of law monitoring and assistance from in particular the EU and the CoE. 

The core of the argument is that the current rule of law monitoring and assistance is biased (it mostly 

seeks to empower the judiciary), uses a ‘misguided best-standards recipe’, and fails to acknowledge 

potential perverse effects, including the abuse of rule of law instruments by designated EU partners on 

the ground (Mendelski 2018: 117). In more critical versions of this second approach to the EU rule of 

law, the insistence on a legalistic and narrow-formalistic concept of the rule of law produces negative 

effects and renders the achievement of a solid state of rule of law affairs in new member states more 

cumbersome (cf. Mendelski 2015; Iancu 2020). As Bogdan Iancu has argued, there is a risk of a limited 

intimate knowledge of the member states on the side of rule of law scholars and policy-makers. As he 

argues, the assumption that the rule of law was relatively well-institutionalized before countries started 

backsliding is wrong and based on limited knowledge of the facts on the ground (while equally ignoring 

the complex history of legacies related to socialist legality, cf. Kopeček and Richardson-Little 2020). As 

Iancu further argues, ‘counter-populist discourse obfuscates the instrumentalism with which rule of 

law-related EU policies, superficially designed and implemented, have reinforced pre-existing rule of 

law deficits and sometimes even created new ones. To paraphrase Michal Bobek’s metaphor, the 
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implementation of the Copenhagen conditionalities was an application of fresh paint, in a hurry, over 

half-corroded fences’ (Iancu 2020). 

A different version of this second, more sceptical approach to the rule of law stresses the procedural 

shortcomings of the article 7 TEU procedure and points to a risk of a politically motivated misuse or 

even abuse. In some ways, debates on the possibility to avoid or by-pass the requirement for a 

unanimous vote incorporated in the article 7 TEU procedure as well as on the establishment of a rule of 

law conditionality with regard to financial transfers by the EU contribute to this scepticism regarding 

the procedural soundness of the article 7 procedure or even of the EU rule of law debate.  

Related concerns regard the question of how the procedural features of the article 7 TEU procedure are 

interconnected with ’ownership‘ of the procedure. New EU member states are under-represented 

among senior officials in the apparatus of the European Commission and the Secretariat of the Council. 

Despite the fact that a commissioner from the Czech Republic, Věra Jourová, is responsible for the rule 

of law portfolio in the incumbent Commission, new EU member states may still perceive article 7 TEU 

as a tool for disciplining newcomers, as demonstrated by their passivity during the article 7 TEU hearings 

concerning Poland and Hungary (Grabowska-Moroz 2020/RECONNECT deliverable 8.1) and by the 

critique on Frans Timmermans during the European Commission formation in 2019. 

An additional concern with regard to the rule of law – regarding the application of double standards - 

stresses that a sizeable catalogue of institutional, procedural, and political deficiencies concerning rule 

of law can equally be identified in old EU member states, ranging from the absence of a constitutional 

court in Finland, the Dutch prohibition of constitutional judicial review, and weaknesses of the French 

Constitutional Council, to the judicial appointment process in Germany dominated by politicians, the 

scandal around the mass deportation of Roma in France, the disrespect with regard to the immunity of 

Catalonian MEPs in Spain (Grabowska-Moroz 2020/RECONNECT deliverable 8.1), or the extensive 

misgivings with the rule of law due to a deeply corrupt, kleptocrat and criminal government in Malta (cf. 

Cooley, Heathershaw and Sharman 2018). From the perspective of ’double standards‘, the various 

shortcomings mentioned above receive relatively little attention from EU institutions. 

Finally, the ’checklist‘-approach, as practiced inter alia by the Venice Commission, is criticised as 

oversimplified and as providing a potentially misleading (as either too optimist or too pessimist) picture 

of respect to the rule of law in a particular county.   

 

Variant 3: There is no EU-wide consensus on the rule of law 

In the third view on the rule of law, the idea of a pan-European consensus is explicitly denied. In the 

words of the Hungarian minister of justice Judith Varga, ‘the rule of law as a set of universally applicable 

criteria’, which is the thrust behind the first approach discussed above, does not exist. The argument, 

often put forward by conservative-populist forces, is that ‘[c]oncern for the rule of law should pay 

greater respect to the specifics of Member States and not try to impose an artificial, one-size-fits-all 
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framework’.18 A significant argument is that the ’Western‘ rule of law concept does not sufficiently 

reflect upon the specific experiences of post-communist states, e.g. with regard to lustration and 

transitional justice, a generally diminished trust in authorities, and an awareness of the limits of a 

(socialist legacy of) a formalist approach to the application of the law. The sceptical view on an EU rule 

of law concept is however not reducible to new member states, but is equally raised in old, including 

founding, member states. According to, for instance, the Dutch radical right politician Thierry Baudet, 

the rule of law can only exist within a sovereign nation state, and hence no external interference into 

what are portrayed as purely domestic matters of the rule of law are supposedly legitimate (Baudet 

2012). The German radical-right party Alternative für Deutschland currently presents itself as the main 

guarantor of the German Basic Law: 

Dangers lurk not only on the side of the extreme right or left. Please remember that today evermore 

decisions are made in Brussels, far away from the control of the sovereign, the People. At the same time, 

we currently experience in Germany how authorities obliged to neutrality are abused to weaken political 

enemies. Our rule of law state is indeed in danger. Only we Germans can defend it. Nobody can take this 

taks away. Let us defend the Constitution together!19 

In the words of one of the key intellectual fathers of this populist-conservative vision, Sir Roger Scruton: 

What we are now seeing in Europe is that yesterday’s radical visions cannot translate into today’s political 

needs. The imperial project is entering into conflict with the only source of sentiment on which it could 

conceivably draw for its legitimacy. The nation states are not equally stable, equally democratic, equally 

free or equally obedient to the rule of law. But they are all that we have. They alone inspire the loyalty 

and obedience of the European people and without them there is no way that the machinery of the Union 

can act. By replacing national accountability with distant bureaucracy, that machinery has left people 

disarmed and bewildered in face of the changes sweeping across the continent (Scruton 2019; emphasis 

added). 

In the words of the like-minded Polish politician Ryszard Legutko (commenting on Ursula von der Leyen’s 

State of the Union),  

This so-called [rule of law] conditionality is another step towards complete lawlessness, the prospect of 

which makes the majority of my colleagues almost ecstatic. And Madame President, do not be deluded 

by this sanctimonious rhetoric you hear in this chamber, as usual behind the sanctimoniousness, there is 

ugly politics and there is hypocrisy. What this rule of law politics amounts to is brutal majoritarianism. 

The mainstream majority wants to crush every form of dissent. Do not open the door for more 

instruments of the tyranny of the majority, as you promised you would do it - that was the scariest part 

of your speech. This is already getting uglier and uglier, wider and more mendacious; the European 

Institutions wants to switch off democratically constituted institutions of the nation states. They instigate 

internal conflicts by endorsing some parties against other parties. This is not your business, you shouldn’t 

do it. So, this is political arrogance at its worst.20 

 
 

 
18 See https://www.euronews.com/2019/11/19/judit-varga-facts-you-always-wanted-to-know-about-rule-of-law-
hungary-view. 
19 See https://www.afd.de/grundgesetz/. 
20 See: https://ecrgroup.eu/article/co_chairman_prof._ryszard_legutko_on_the_state_of_ 
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The argument of Varga and many a conservative-populist voice is that it is only in the domestic context 

that a robust democratic and rule of law system can emerge. To defend this argument further, the 

concept of ‘constitutional identity’, referring to article 4(2) TEU), is frequently invoked, to claim the 

possibility of significant divergence from a pan-European ideal of the rule of law (see Kelemen and Pech 

2018). This defence of national sovereignty is widespread on the (radical) right of the European populist 

spectrum. ‘Sovereigntism’, prevailing in both Western and Eastern European countries, insists on the 

rights of European peoples, stressing the absolute nature of the sovereignty of a national people.21  

Various forms of the populist-conservative critique - 1) an ‘illiberal’ critique, 2) a critique of ‘juristocracy’, 

and 3) the notion of a ‘historical constitution’ - are elaborated in RECONNECT deliverable 7.2 (Pech et 

al. 2020: 45-60), as reported below in section 3.4). A significant question is, however, whether such a 

critique can be simply extrapolated from the Hungarian, Polish, and other cases to hold as a general 

‘sovereigntist’ or ‘illiberal’ critique, or whether significant differences can be observed, both in Eastern 

and Western Europe. In some ways, the Polish and Hungarian cases clearly provide only a partial picture, 

and do not necessarily fully overlap with other cases, such as those of Romania or the Czech Republic 

(see Crum and Olveart 2020/RECONNECT deliverable 5.4). A critique of ’juristocracy‘ is not limited to 

the ‘usual suspects’ of Hungary and Poland. For instance, the former president of the Czech Republic, 

Václav Klaus, frequently challenged the authority of the constitutional court and delayed nominations 

of new constitutional judges (Klaus 2006). Clear tensions with regard to the rule of law are evident in 

countries such as Bulgaria, Slovenia, Slovakia, and Romania, but the origins and context of such conflicts 

demonstrates important differences, in terms of, for instance, political actors involved, manifestations 

of societal activism, and trajectories of transformation (cf. Crum and Olveart 2020/RECONNECT 

deliverable 5.4; Blokker 2020b).     

 

3.3 Backsliding 

The erosion of the rule of law is a wider phenomenon, which can be detected throughout Europe, and 

can be related to various tendencies, including the ‘states of emergency’ as a result of terrorism and 

recently in relation to the Covid-19 pandemic (cf. Frankenberg 2014; Maduro and Kahn 2021), forms of 

executivism and technocratic rule, and the emergence of populist, illiberal forces. In the case of 

backsliding, however, we see a particularly acute crisis as a result of a concentration and overlap of the 

various tendencies – emergency rule, executivism, illiberalism – to which one could add the dynamics 

of post-communist transformation. In fact, in backsliding states, the various crisis around terrorism, 

migration, and the pandemic have intensified political projects with the objective to undermine the rule 

of law further. As Petra Guasti has argued, the Covid-19 pandemic has led to a cluster of democratic 

disfigurations, around technocracy, populism, and plebiscitarianism. These disfigurations are 

particularly acute in backsliding states, even if they are far from absent elsewhere (Guasti 2020). In the 

case of backsliding, we have to do with the emergence of extensive political projects in the name of 

 
 

 

the_union_speech. 
21 This argument is extensively elaborated by Paolo Becchi, a professor of philosophy and author of the Manifesto 
Sovranista. Per la liberazione dei popoli europei (Becchi 2019: 18-9), close to Salvini’s Lega. 
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‘illiberal democracy’. This also means that the main backsliding states – Hungary and Poland – show an 

erosion of the rule of law that touches upon dimensions of politics, of policy, and of the polity as such.  

Backsliding involves dramatic changes in politics (in anti-pluralist terms, leading to ‘one-party states’, 

weakened checks and balances, and a radical marginalization of opposition forces, cf. RECONNECT 

deliverables Crum and Overeem 2020/5.2, Crum and Olveart 2020/5.4, and Bárd and Grabowska-Moroz 

2020/8.2), radical changes in policy-making (inter alia, including policies that aim at institutionalizing an 

‘illiberal democratic’ state, drastically reducing LGBTQI rights, women’s rights, curtailing civil society, 

free media, and academic institutions), and far-going changes on the level of the polity, in particular in 

terms of constitutional changes (in the case of Hungary, where a new Fundamental Law has been 

adopted in 2011 and 9 amendments have been adopted since) or in terms of unconstitutional 

governmental action and constitutional violation (as in the case of Poland, see Sadurski 2019). 

As argued by Pech and Scheppele (see also Bárd and Grabowska-Moroz 2020/RECONNECT deliverable 

8.2), backsliding involves a number of phases. It tends to commence with a political crisis and/or scandal 

and a significant increase voter distrust vis-á-vis incumbent parties. Newly elected governments with 

ample majorities and promising radical change (even if in the case of Hungary and Poland clearly not 

outsiders to the system) tend to move by taking on judicial institutions, in particular apex courts, as 

prominent checks on power, but also the wider judiciary as well as media and academic institutions, and 

civil society. Illiberal governments tend to engage in a combination of clientelism (Magyar 2016) and 

the promotion of a neo-conservative, illiberal project, grounded in the nation, the family, and religion 

(see Bluhm and Varga 2018). In order to stay in power, illiberal governments tend to systematically use 

forms of gerrymandering, changes in electoral law, while forms of opposition are countered by, for 

instance, strategic lawsuits against public participation (SLAPP), and, more generally, juridical processes 

as well as public defamation and intimidation. It is clear that virtually all dimensions of what is normally 

considered part of the rule of law are being put to the test, including legal certainty (laws are subject to 

continuous change), an excessive usage of decree laws (in particular in times of declared state of 

emergence or ‘state of danger’), a lack of transparency (see Drinóczi 2020), the exclusion of oppositional 

forces in lawmaking, and the erosion of checks and balances, including the role of judicial review and 

the prerogatives of ombudsmen, as well as more broadly the standing of independent media and civil 

society organizations. 

 

3.4 The political critique of the rule of law 

Various forms of critique and skepticism have emerged with regard to the rule of law in Europe (as 

briefly discussed above in the third approach). Such criticism is particularly evident in the case of the 

governments of some member states – such as Hungary and Poland – but at the same time, forms of 
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critique on specific dimensions of the rule of law or its institutional manifestation are evident 

throughout many EU member states.22  

RECONNECT deliverable 7.2 identifies various types of critique. The ‘illiberal critique’ includes the claim 

that any definition of the rule of law is contestable and needs to be defined by singular member states 

within the domestic constitutional framework. There is a strong emphasis in this criticism of a European 

rule of law on domestic traditions and the idea that law and rights are reflections of local, national 

standards and mores. A related critique is that the rule of law is a political or ideological instrument 

manipulated by European, liberal political forces against countries that pursue alternative projects (as 

in the idea of ‘illiberal democracy’). The illiberal project is pursued in open defiance of the standard of 

liberal democracy and liberalism, on the basis of the idea that liberalism undermines the (domestically 

defined) common good and erodes the domestic traditions and culture. The illiberal critique equally 

includes the criticism that the EU is applying ‘double standards’, imposing standards on the newly joined 

member states from Central and Eastern Europe, while older, Western European states are not required 

to comply. Perhaps the most prominent and most diffused dimension of the illiberal critique is the 

critique of ‘juristocracy’, that is, a critique of an excessive judicialisation of politics and of an influence 

on political decision-making by judicial actors.23 The main thrust of this critique is that judicial 

institutions and judges have gained too much power, and in their judgments affect decisions that ought 

to be the result of political decision-making, grounded in majority rule.  

A prominent scholarly as well as political response to such forms of critique puts strong emphasis on 

variant 1, that is, the idea that there is a clearly identifiable, even if overlapping, consensus on a 

European idea of the rule of law (see Pech et al. 2020/RECONNECT deliverables 7.1 and Pech et al. 

2020/7.2). The approach stresses a formalistic view, in which member states need to display specific 

characteristics of the rule of law as assessed on the basis of indicators. Such a view is, however, not 

without risks, as it tends to provide a purely legalistic view of the rule of law, emphasizing formal 

institutions and procedures. This formalistic-legalistic approach tends to put forward a dichotomic, ‘anti-

populist’ perspective (cf. Oklopcic 2019), which depicts democracy and the rule of law on the basis of a 

clear-cut and allegedly self-evident distinction between liberal democracy (and a clear consensus on the 

EU level) , on the one hand, and illiberal, authoritarian regimes, on the other.24 The main thrust of this 

critique is that some governments are systematically deviating from norms in EU law and EU policy, as 

 
 

 
22 One example of a prominent political party which has reiterated some of the forms of critique on the rule of law 
and international judicial institutions is the Dutch centre-liberal party VVD of Mark Rutte (in government since 
2010). In the first version of its political programme for the general elections in 2021– changed after heavy critique 
from scholars and politicians -, the VVD argued that: 

- Dutch and international courts are too activist and should not interfere into politics;  
- The democratic will of the people and democratically taken decisions should prevail over court 
judgments; 
- Endorsement of the limitation of the direct effect of international law in the domestic system; 
- Strengthening of the role of member states vis-a-vis the European Court of Human Rights; 
- Endorsement of the limitation of judicial review on basis of the European Convention in the Netherlands 
(VVD 2020). 

23 The critique of ‘juristocracy’ is evident in various domestic contexts, including the UK (Thornhill 2017), the 
Netherlands (Oomen 2016), and Switzerland (cf. Mazzoleni and Voermans 2020). 
24 RECONNECT deliverable 7.2 appears to be taking such an approach in discussing ‘illiberal critique’. 



 
 

 

www.reconnect-europe.eu  Page 34 of 62 
 

well as from norms set by the CoE (see Pech et al. 2020/RECONNECT deliverable 7.2: 45-60), and that, 

in order to correct for such deviations, a number of formal steps (regarding for instance judicial 

independence), in line with EU law, need to be taken. 

 

3.5 Societal commitment to the rule of law: legal consciousness and culture  

The rule of law is however not reducible to legal-formal aspects. Law should be understood as a social 

institution, which includes a technological, formalistic component (involving some form of scientific 

‘truth’), but it equally needs interpretation in its quest for promoting justice (Supiot 2017).  If the focus 

is merely on the technical and formalistic dimension, that is, the functioning of specific institutions and 

on the compliance with distinctive EU law, the definition of the rule of law may prove to be too narrow 

(cf. Nicolaïdis and Kleinfeld 2012: 7-8). It is of great importance to approach the rule of law from an 

interdisciplinary perspective, which appreciates that the rule of law not only pertains to ideal-typical, 

normative understandings of law and their translation into functioning legal and political institutions, 

but equally comprises law as a ‘social fact’ (Krygier 2019: 125; cf. Nicolaïdis and Kleinfeld 2012: 8;). As 

one of the most renowned and astute observers of the rule of law, Martin Krygier, argues 

We need at least to consider whether the values that animate concern with the rule of law, and when 

realized, help it contribute to the legitimacy of the state, might need and draw support from other than 

the usual suspects, as well as whether there might be other conditions for, and alternatives to, effective 

state-law contributions to that putatively charmed state of affairs (Krygier 2019: 124). 

And according to Desmond Manderson, 

the rule of law is not merely a legal or technical term. It is a social fact. To understand it properly, our 

sources must extend beyond the pages of textbooks and law reviews (present company excepted) into 

the social world - its representations and deployment in art, literature, children's books, movies, and 

newspapers (Manderson 2012: 154). 

The rule of law has a crucial ‘social role as the default mechanism to resolve social and political conflicts, 

a role especially precious in societies […] plagued by a legacy of deep ethnic and societal divisions 

(Nicolaïdis and Kleinfeld 2012: 8). Rather than taking a formalistic ‘checklist’ or ‘anatomical’ (Krygier 

2019: 111) approach, which stresses formal, measurable characteristics of the rule of law, a 

sociologically informed perspective stresses the ‘telos of the rule of law, in terms of ‘desirable ends’, 

the ‘end-users of the law’ and the long-term ‘sustainability’ of the rule of law (Nicolaïdis and Kleinfeld 

2012: 8). The latter dimensions regard a dynamic, vital perspective in which various actors, including 

societal ones, engage with an active approach towards producing effective rule of law outcomes on the 

ground. Support to the rule of law includes practices of assistance and assessment (Nicolaïdis and 

Kleinfeld 2012: 9), both of which are crucially dependent on local actors, not least collective social actors 

such as NGOs, associations, and civil society movements. As we have seen above, it is such actors that 

are frequently negatively treated by the authorities in backsliding states, leading to severe reduction of 

their ‘counter-democratic’ capacities. The role of local rule of law actors is complicated by the tension 

between external intervention on the basis of European standards and the ‘translation’ of such 

standards into locally meaningful instruments.  
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A sociological perspective includes an ‘empirical approach’, which does not focus so much on 

compliance to EU standards by member states, grounded in an analysis of the ‘rule of law in action’, but 

rather engages with a ‘living rule of law’ (Hertogh 2016). The latter approaches are less focussed on 

‘legal legitimacy’ and social and political support for the rule of law, but rather explore the way the rule 

of law is perceived, and socially and culturally defined (Hertogh 2016). If the assessment of compliance 

departs from a ’fixed’, consensual definition of the rule of law which is supposedly shared by relevant 

actors, the sociological approach stresses the active role of citizens and social actors in ‘living’ the rule 

of law. Sociological approaches hence are sensitive to how the rule of law ‘its deepest conditions, and 

even more its most profound consequences, are not found within legal institutions’. One implication of 

this is that the rule of law needs to be ‘in sync with local ecologies’ (Krygier 2011: 86). Hence, the rule 

of law cannot be reduced to ‘legal legitimacy’ (the extent to which the formal law is acknowledged and 

furthered by relevant political and judicial actors), but importantly involves ‘sociological legitimacy’ (the 

extent to which the formal law is acknowledged and furthered by wider society, but also the ways in 

which societal actors themselves engage with, interpret, and utilize the law, and provide their own 

‘social definition’ and understandings of the rule of law (Hertogh 2016: 49).  

The advantages of the sociological approach include: a) attention to the variety of ‘really existing’ 

understandings of the rule of law, the contestedness of the rule of law, and the possibility of alternative 

understandings (beyond the restricted consensual view of a group of legal experts), b) an attention to 

how the rule of law operates in everyday interaction and how it is understood by a range of actors, and 

c) an explicit attention to bottom-up forms of engagement and promotion of the rule of law. Rather 

than adhering to a top-down, ‘dominant perspective of lawyers and experts’, the sociological approach 

stresses the important to ‘view the rule of law through the eyes of the citizens’ (Hertogh 2016: 57). 

The attention to the rule of law from the bottom up is not merely an academic interest or a fashionable 

interest of the day. The rule of law, if it is to be effective and meaningful, needs be part of local practices 

and forms of understanding and problem-solving. This is clearly a key problem of EU rule of law policies:  

how to engage local actors, including those sceptic towards the rule of law and EU law, and how to 

diffuse norms, which, in order to be effective, need to be meaningful and persuasive to local actors. 

Core dimensions of this are contestation, that is, disputes with regard to the contextual legitimacy of 

norms, and dialogue (Kochenov 2020) or discursive engagement (Webb 2018), that is, attempts at 

resolution of norm contestation and the encouragement of appropriate norm contextualization (Webb 

2018: 402). Dialogue or discursive interaction are intrinsic or essential to the rule of law as such, with 

its emphasis on openness, the balancing of juridical and political powers, and the acknowledgement of 

a pluralism (cf. Kochenov 2020: 9-11). Norm diffusion cannot be merely about conditionality and a 

formal level of political compliance, but equally needs to engage with informal practices and politics, 

and potential resistance and subversion (Webb 2018: 403-4). The lesson here is that ‘[p]rocedural 

engagement with democratic rules and norms does not guarantee their substantive internalization’. ‘To 

engage with contestations [on the formal and informal levels] pro-reform actors must understand how 

contesting actors perceive promoted norms’ (Webb 2018: 404; emphasis added). It is only by means of 

the elucidation of the appropriateness of norms in relation to the rule of law and engagement with 

contestation that we can expect ‘resistant actors [to] move from formal compliance to an authentic 

change in practice’ (Webb 2018: 404). 
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3.6 Institutional capacities to promote the rule of law 

Within the framework of the Treaties, the EU only gradually started developing an explicit rule of law 

focus, in particular from the 1980s onwards25 and especially since the Maastricht Treaty of 1992 (Pech 

2009; Pech et al. 2020/RECONNECT deliverable 7.2: 5).  The rule of law is understood as one of the core 

values of the EU in article 2 of the Treaty on European Union (TEU), while it is considered a core 

organizing principle of the legal relations between the EU and its member states, as well as regarding 

the relations between the latter (Pech et al. 2020/RECONNECT deliverable 7.2: 5). In the 1990s, the 

development since 1989 in East-Central Europe put the matter even further on the EU’s agenda, in the 

light of the pending enlargement (cf. Sadurski 2009). Various developments directly reacted to the 

pending accession of the former communist countries, such as the creation of the European 

Commission for Democracy through Law or Venice Commission of the Council of Europe, the later 

development of a European Charter of Fundamental Rights, and, most conspicuously, the Copenhagen 

process based on conditionality and annual reports. The most significant development regarded the 

procedure regarding a possible ‘serious and persistent breach of the EU’s founding principles, the 

current art. 7 procedure (art. 7 TEU), which involves sanctions for Member States that engage in 

systematic breaches but has increasingly shifted towards an idea of a ‘preventive mechanism’ (Besselink 

2017: 128). The Article 7 TEU relates to compliance with the values listed in Article 2 TEU, and involves 

about monitoring, prevention of breaches, and sanctioning. The upshot is that Article 2 TEU states the 

values that the Member States hold in common and which they cannot violate. As is well-known, Article 

7 TEU has three parts:  

(1) the determination of ‘a clear risk of a serious breach’; 
(2) the determination of ‘a serious and persistent breach’ (which is not dependent on having a prior ‘clear 
risk’ determination); and 
(3) the decision to impose sanctions (which is dependent on a determination of a ‘serious and persistent 
breach’)  
(Article 7 TEU; cf. Besselink 2017: 129). 

 
It is however particularly in recent years, since 2012, that the European Commission has started rapidly 

to expand a series of rule of law policies or a ‘rule of law toolbox’ in order to better endorse rule of law 

behaviour and to enforce respect for the rule of law (Pech et al. 2020/RECONNECT deliverable 7.2: 6). 

In 2013, The European Commission launched a ‘name and shame’ instrument in the form of the Justice 

Scoreboard, while in 2014 it introduced the Rule of Law Framework. The latest addition to this rule of 

law toolbox is the Rule of Law Review Cycle with annual reports on the status of rule of law in EU 

member states. A further development is the addition of a conditionality instrument, linked to the 

spending of the EU budget. 

 
 

 
25 In the landmark judgment Les Verts of 1986, the ECJ argued that the ‘European Economic Community is a 
Community based on the rule of law, inasmuch as neither its member states nor its institutions can avoid a review 
of the question whether the measures adopted by them are in conformity with the basic constitutional charter, 
the Treaty’ and ‘the Treaty established a complete system of leal remedies and procedures designed to permit the 
Court of Justice to review the legality of measures adopted by the institutions’ (Case 294/83 Les Verts v. 
Parliament, ECLI:EU:C:1986; emphasis added; Pech et al. 2020/RECONNECT Working Paper 7.2: 10-11). 
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In general, the member states have been very reluctant to add a new rule of law instruments, next to 

the Article 7 procedure. Indeed, in many ways, the instruments adopted and described briefly above 

generally take the guise of a pre-Article 7 approach. This indicates a significant weakness of the rule of 

law mechanism, that is, a ‘strong intergovernmental bias and [a] lack of binding and coercive power 

scale down the ambitions inspiring [the rule of law initiatives] (Closa 2016: 15). The rule of law approach 

of the EU is, however, and as we will see further below, equally lacking on a range of other accounts. An 

entirely different, but at the same time not separate issue is what Dimitry Kochenov has denounced as 

the ‘functionality’ in the approach to the rule of law by the European Court of Justice. If the 

Commission’s approach is dysfunctional because being too soft and too permissive towards the non-

observance of the rule of law, the role of the ECJ is the opposite. In its interpretation of the rule of law, 

the ECJ relates it strictly to the supremacy of EU law and its own superior role in interpreting EU law. As 

Kochenov argues, the vital need for a dialogic approach to the rule of law, which is informed by the 

classical tension between jurisdictio and gubernaculum or between constituted rules and constituent 

power, is in the EU strongly undermined by a one-sided insistence of the ECJ on its own interpretation, 

prerogatives, and supremacy, which leads to an instrumental usage of the principle of the rule of law 

(Kochenov 2020). The instrumentalization is further enhanced by a functional understanding of the rule 

of law, that is, the rule of law as the upholding of the EU legal edifice, of promoting further integration, 

and advancing the Single Market, one might add (rather than the upholding of fundamental rights of 

citizens, for instance) (cf. Smith 2019). What is lacking is an authentic dialogue between the ECJ and 

national courts, but, one can add, also an authentic connection between a legal dialogue, and political 

and societally informed multilogue. 

While the general legalistic approach - grounded in a monistic, functional, and top-down understanding 

of the rule of law - is generally understandable, there are additional risks that tend to undermine the 

project of an EU based on democracy and the rule of law. One further serious risk the reification of 

differences between ‘virtuous’ and ‘consolidated’ liberal democratic member states and ‘backsliding’ 

member states. A top-down approach tends to strengthen such a view and to deny normative claims 

coming from other legal systems and other legal, political, and societal actors (Kochenov 2020). The 

core of the ‘bottom-up critique towards EU supremacy and monistic interpretation of the rule of law 

relates to a critique of ‘liberal legalism’ (cf. Gray 1995), and the liberal-legal understanding of the rule 

of law, of judicial institutions, and of the role of human rights. This critique, often attributed to 

neoconservative populist forces in backsliding states, cannot, however, be reduced to these forces and 

in reality involves a more diffused and variegated set of critiques, endorsed by a range of actors (cf. Kim 

2017; Ruzza and Sanchez Salgado 2020). In this, the critique of liberal legalism and of a liberal-legal 

definition of the rule of law cannot be reduced to East-Central European and/or right wing populist 

forces nor to processes of ‘backsliding’, but appears part of a larger, complex set of phenomena and 

forces, which includes reactions to problematic tendencies within liberal democracies (cf. Isaac 2017; 

Howse 2019). 

A legally centered and top-down approach suffers from an additional number of (potential) problems. 

One matter is, as Petra Bárd and Dimitry Kochenov have argued, that the ‘tools available to preserve 

the rule of law are largely inadequate’, that is, it remains unclear what their impact ‘on the ground’ may 

actually be (2019: 276). As Bárd and Kochenov further argue, the existing judicial actions and case law 

of the CJEU are  
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insufficient … to deal with the sociological legitimacy crisis in tackling illiberal democracies plaguing the 

EU: autocratic legalism cannot be fought with legalism alone. Designing a long-term systemic approach 

leading to a complex re-articulation of EU values is indispensable, as enforcement per se is not a panacea 

(Bárd and Kochenov 2019: 276). 

A further risk of the law-centered, top-down ‘anti-populist’ approach, is that it focuses purely on legal 

interpretations and legal solutions, in this interpreting the rule of law in too narrow a fashion. As Martin 

Krygier has elegantly and convincingly argued, the ‘rule of law is too important to be left to lawyers’ 

(Krygier 2013; cf. Arato 2000), meaning that a crucial part of the rule of law is about sociological and 

societal dimensions of the law (as discussed in section 3.4). The functioning of the law, which is 

ultimately a societal instrument, cannot be reduced to the (inter)actions of legal institutions and legal 

actors, but necessarily includes political and social actors.  

A sociological, broader view of the law has a number of significant implications, in particular with regard 

of how to relate society and citizens to institutions. A sociological and societal dimension of the rule of 

law is in tension with, and ill-suited by, an approach which prioritizes the standardization of the rule of 

law by means of the identification of a singularistic and one-sidedly defined notion of the rule of law, 

subsequently ‘operationalized’ in lists of essential characteristics or checklists. The problem with the 

reduction of the rule of law to a number of ostensibly clear-cut and universal standards is twofold. First, 

the pretention is that rule of law can be ‘caught’ in a morphology of a number of characteristics and 

indicators derived from a number of really existing cases. As Sally Engle Merry argues, ‘[i]ndicators are 

statistical measures that are used to consolidate complex data into a simple number or rank that is 

meaningful to policy makers and the public. They tend to ignore individual specificity and context in 

favor of superficial but standardized knowledge’ (Merry 2011: S86; Merry, Davis, Kingsbury 2015; cf. 

Hertogh 2016). While it is evident that the violation of rule of law standards in some cases is blatant, 

and hence the relative bluntness of the ‘anatomical approach’ (Krygier 2019) might in some ways less 

relevant, it remains unclear how the checklist approach contributes to a constructive, rather than 

merely a denunciatory, method.26 The construction of the rule of law in contexts where it has been 

absent is a long and difficult process. As Bogdan Iancu states: 

Historically, realities that can be accurately described by the use of the phrase “rule of law” have been 

exceptional and slow in the making, depending on a wealth of context and toil. Practices in a handful of 

jurisdictions fit to various degrees normatively loaded understandings of this phrase; even in those 

fortunate cases, the rule of law is a work in progress (process, not result). This does not mean that one 

can never achieve practical approximations of the rule of law-based state, only that one should not 

pretend to find “the rule of law” as such, overnight, where it does not yet exist. Harvesting a complex 

meta-concept for short-term benefits devalues its epistemological currency and thus our capacity to 

converse intelligibly about practices and phenomena. By implication, sloganization impairs the possibility 

to ever create stable systems of law-ordered liberty (Iancu 2020). 

 
 

 
26 Worse, as documented by Bogdan Iancu for the Romanian case, rule of law conditionality might have perverse 
effects and protract existing rule of law deficits on the ground (Iancu 2020; 2019). 
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To have a systematic impact amongst a range of collective actors and groups, the rule of law needs to 

relate to specific contexts and needs and include local knowledge and objectives to render distinctive 

dimensions relevant (cf. Serban 2015: 217). 

Second, with regard to the construction of the rule of law, the pretention is that on the basis of general 

indicators and characteristics, it is possible to engage in the engineering of a specific and widely 

applicable design of the rule of law (Krygier 2013: 18-9). One could reformulate the legalistic approach 

as a focus on tangible, but largely surface, dimensions of rule of law institutions, rather than a broader 

focus on the ‘living rule of law’ on which the functioning of the law crucially depends, in terms of the 

law’s actual implications, functioning, and achievements in social and political reality.27 The implications 

are manifold. A truism is that one can only fully understand the workings of the rule of law if one 

intimately knows and analyses the specific context in which it operates (this adds up to the 

communitarian critique of universalism as in the second and third variants elaborated above, that is, 

abstract, universal concepts, such as the rule of law, have specific meanings – and specific purposes – 

in local contexts; in other words, meaning-making, culture, and historical trajectories matter). This 

truism can be dismissed, but only at one’s own peril. The instances of the exportation of democracy and 

the rule of law leading to ‘forms without content’ or Potemkin kinds of institutions are plenty. 

Methodologically, this means the complex workings of the rule of law on the ground, and its 

meaningfulness in the local context (that is, it providing solutions for real problems) ought to be part of 

our understanding and analysis of the rule of law. A further implication of centering purely on the law 

and judicial institutions is the reduction of the rule of law to largely a functional concept, which serves 

the EU juridical, hierarchical architecture and the further development of EU law and the process of 

integration on its basis but is largely uninterested in the democratic and societal dimensions of the rule 

of law on the ground (cf. Smith 2019; Kochenov 2020). 

The rule of law, if it works well, is part of ‘socially patterned behaviours, shared and internalized norms’ 

(Krygier 2013: 20). As Denis Galligan has put it, ‘in order for law to function as an authoritative system 

of social coordination, it must be regarded as the basis for interaction and reciprocity. The formation of 

such attitudes takes time and has to be developed piece by piece in different contexts, until the point 

may be reached at which it can be said that, by and large, a society has accepted law as a basis for social 

coordination’ (Galligan 2003: 22). The legalist approach to the rule of law tends to, in contrast, 

predominantly focus on legal and constitutional norms, jurisprudence, judicial institutions, judges, 

experts, and policy-makers, and evaluates distinctive cases on the basis of checklists. In this focus, 

however, wider society is not included and the key actors in upholding the rule of law – citizens – are 

overlooked (Nicolaïdis and Kleinfeld 2012: 15; Hertogh 2016). In a related manner, the relation between 

legal norms and social norms is ignored. This could be reformulated as, the resonance of legal norms in 

local social and cultural understandings is of great relevance for the functioning of the rule of law, but 

is mostly not taken into account (Nicolaïdis and Kleinfeld 2012).  In this regard, scholars have argued for 

 
 

 
27 A pertinent example is an insistence on the formal requirement or ‘checkbox’ of the independence of the 
judiciary, without an accompanying profound analysis of the actual functioning of such independence in the fight 
against distinctive social and political problems, such as corruption (cf. Iancu 2010; 2015; 2019). 
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empirical approaches to the rule of law and an analysis of the ‘living rule of law’; Hertogh 2016; Hertogh 

and Kurkchiyan 2016; Galligan and Kurkchiyan 2003). 

 

4. Entanglement between Democracy and the Rule of Law 

In scholarly research and EU documents, there is a tendency to conflate the rule of law with democracy. 

Admittedly, in the Commission’s first Rule of Law report (2020a), it clearly identifies an important 

interdependence: 

The European Union is based on a set of shared values, including fundamental rights, democracy, and the 

rule of law. These are the bedrock of our societies and common identity. No democracy can thrive without 

independent courts guaranteeing the protection of fundamental rights and civil liberties, nor without an 

active civil society, and a free and pluralistic media (European Commission 2020a: 1; emphasis added). 

The Commission further acknowledges that ‘[p]reventive policies and grassroots campaigns raise 

citizens’ awareness and maintain respect for the rule of law high on the agenda. Investigative journalists, 

independent media and the scrutiny of civil society are vital to keeping decision-makers accountable’ 

(EC 2020a: 4). However, in its actual approach and policies with regard to democratic backsliding, the 

emphasis is almost exclusively on the rule of law as an institutional asset. In the explanation of the 

methodology of the Rule of Law report, the focus is on ‘four pillars’: ‘justice systems, anti-corruption 

framework, media pluralism, and other institutional issues related to checks and balances’ (European 

Commission 2020b: 1). These four pillars are almost exclusively concerned with institutional 

characteristics, while hardly taking into account positive conditions for citizen access, input, and co-

decision, and opportunity structures for civil society or for citizen engagement (cf. EC 2020b).28 As 

Giovanni Martino has put it, the EU’s policy is based on a top-down, institution-oriented ‘policing’ of the 

EU’s fundamental values, and in particular the rule of law, and much less so on a society-oriented 

approach of ‘promoting’ the rule of law (Martino 2020). The perception is based on a causal link which 

understands the rule of law as the conditio sine qua non for democracy, but not the other way around. 

According Nicolaïdis and Kleinfeld, a conflation of democracy and the rule of law may indicate two 

implicit assumptions. First, a close connection between democracy and the rule of law indicates a 

formalist understanding of the rule of law, in which the rule of law is understood on the basis of formal 

procedures and human rights guarantees. Second, an emphasis on formal democracy as a result of the 

rule of law. The thrust of the argument is that the well-functioning institutions and procedures related 

to the rule of law are a prerequisite for a well-functioning democracy. This perception emphasizes the 

fundamental, formal-procedural bases of democracy, in terms of the protection of fundamental rights 

 
 

 
28 Admittedly, the Commission’s outlined methodology does mention 'Contacts with stakeholders, in particular 
judicial networks, national human rights institutions, civil society, academics’ in the pillar of ‘Justice system’, while 
indicating ‘Enabling framework for civil society’ under ‘Other institutional issues related to checks and balances’ 
(EC 2020b: 2-3). In the actual country reports, the attention for civil society and more broadly citizen access to and 
engagement with the law is a minor part of the analysis. 
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(inter alia, crucial for democratic participation), of judicial institutions as guardians, and of the 

safeguarding of the rights of minorities.  

In an attempt to address the rule of law crisis, the EU tends to prioritize a short-term, institutionally 

oriented focus on the judiciary, legal frameworks, standards, and procedures (the legal architecture) 

(Martino 2020), but puts much less emphasis on longer term, more comprehensive scenarios, including 

the promotion of bottom-up engagement with the rule of law (the importance of which has been 

explained in sections 3.5 and 3.6). The development of a robust civic culture of the rule of law needs to 

be understood in the contexts of the notion of ‘counter-democracy’ (Rosanvallon 2008). In this, the 

function of the rule of law can also be understood as a tool for civil society to oppose or resist 

authoritarian or abusive government (Heidenreich 2017: 183: Martino 2020: 13), and not merely on the 

basis of strictly legal means.29 In this regard, and in from a slightly different angle, András Jakab has 

cracy, olawyers typically see the rule of law as the guardian of dem ‘[w]hile constitutional that remarked

the rule of law cannot entirely protect democracy in political reality. In fact, it is partly the other way 

6).-around, democratic rotation guarantees the rule of law’ (Jakab 2020: 5  

It is, however, crucial – while acknowledging the crucial importance of the institutional side of the rule 

of law for democracy – to underline the conceptual as well as institutional distinctiveness of democracy 

and the rule of law, and the potential variety of ways of balancing the one with the other. As argued by 

Ferejohn and Pasquino, ‘more capacious definitions of democracy and the rule 

of law, as values or aspirations, can bring them into conflict with one another’ 

(Ferejohn and Pasquino 2003: 242). From a democratic perspective, it is of 

great importance to not consider the rule of law in a merely minimal, formalistic sense, but in the 

broader sense of a ‘democratic rule of law’ (O’Donnell 2004; cf. Morlino, Piana, Sandulli and Corkin 

2019/RECONNECT deliverable 4.2). A democratic rule of law includes concern with the formal 

functioning of institutions in terms of the rule of law but is equally focussed on forms of accountability 

and capacities of engagement of a societal kind (O’Donnell 2004: 37). Societal ‘counter-democracy’ and 

engagement are made possible by the rule of law-based functioning of political and judicial institutions, 

but the full recognition of citizens as ‘agents’, and also a ‘co-owners’ of the institutions, requires a more 

extensive attention to societal conditions, opportunities, and resources. In Habermasian terms, a 

democratic rule of law would neither one-sidedly stress universal norms and ‘fixed rules in advance’, 

nor approach to rule of law as a purely political phenomenon or expression of local political power 

(Gerstenberg 2019: 1054). The democratic rule of law relates to a ‘legal system’ that avoids domination 

and legal coercion, and endorses a rule of law which is ‘acceptable to all who are affected’ (Gerstenberg 

2019: 1055; emphasis in original). 

In the context of the EU, there is an unbalanced attention for the role of the correspondence of, or 

compliance with, relevant norms and laws in an EU member state to EU standards as a basis of both the 

rule of law and democracy. There is, in this, much less attention for and emphasis on, first, vertical 

relational dimensions between political and juridical institutions, on one hand, and wider society, on the 

other. The role of social processes, such as socialization and norm incorporation tend to be ignored (cf. 

 
 

 
29 This includes forms of legal mobilization and constitutional resistance, which prominently feature rights and 
constitutional claims, which are, however, not reducible to strictly legal activism, as in litigation (cf. Blokker 2020c). 

Democratic rule of 

law  
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Lacey 2019). Second, there is no consideration of bottom-up processes in which citizens and mobilized 

civil society contribute to upholding the rule of law and in creating thriving democratic dynamics, and, 

third, the formalistic bias tends to ignore the cultural bases of democracy. In other words, priority is 

given to democratic ‘hardware’, whereas the equally democratic important ‘software’ is largely 

overlooked (cf. Dryzek and Holmes 2001). 

One dimension of great importance is that of civil society organisations, as intermediaries between 

citizens and institutions. A democratic rule of law would need to give due attention to potential forms 

of meaningful citizen and civil society involvement, not least to restore forms of trust in democratic 

institutions, but also to breed perceptions of co-ownership of the European project, and to develop a 

structural, critical civic capacity vis-à-vis institutions. Opportunities and 

participatory capacities can be fostered in a range of ways, so far hardly or not 

at all endorsed by the EU (de Búrca 2020; Ehs 2020; Martino 2020).30 Core 

aspects of reconnecting citizens with the institutions include: a) individual 

access to institutions; b) forms of consultation; c) citizen participation; d) the 

development of a rule of law culture; and e) civic engagement with constituent dimensions (figure 3 

below provides the wider frame of top-down and bottom-up dimensions).  Below, we elaborate some 

more concrete suggestions, based on relevant literature and research, as to how such dimensions may 

be furthered. 

 

A) Individual access to institutions 

Increasing the openness in judicial processes and to enhance public access to judicial institutions – 

including the CJEU – to forms of societal and civic participation, enhancing legal opportunity structures 

for litigation by third-party actors, such as civil society organizations and NGOs (cf. Alemanno 2017; 

2020; Alemanno and Organ 2021; Ehs 2020). As noted by Alemanno and Stefan (Alemanno and Stefan 

2014), the CJEU does not fully live up to requirements related to the principle of openness (art. 1 TEU 

and art. 15 TFEU), in terms of, for instance, public access to judicial documents, third-party access to 

case files, and public access to hearings.31 In addition, and with greater implications for the judicial 

process and potential generation of democratic legitimacy, the locus standi of individual citizens and 

third parties could be importantly increased. Many observers agree that currently the locus standi at 

the CJEU is highly restricted due to a very limited reading of ‘individual concern’ in relation to article 

263 TFEU.32 This means that the potential for legal remedy of individuals or collective third actors 

 
 

 
30 Original plans in the Convention on the Future of Europe to include an article on The Principle of Participatory 
Democracy were subsequently abandoned, whereas the general approach of the EU towards citizens and civil 
society, as manifested in the Commission’s approach to governance and consultations, remains highly restricted 
and selective, leaving little potential to enhance democratic legitimacy (Ehs 2020: 119). 
31 See also the Open Letter to the President of the European Court of Justice asking for public hearings to be live 
streamed, avaiable at: https://www.thegoodlobby.eu/campaigns/open-letter-to-the-president-of-the-court-of-
justice-of-the-european-union-asking-for-eu-courts-to-live-stream-their-public-hearings/. 
32 Paragraph 4 reads: ‘Any natural or legal person may, under the conditions laid down in the first and second 
paragraphs, institute proceedings against an act addressed to that person or which is of direct and individual 
concern to them, and against a regulatory act which is of direct concern to them and does not entail implementing 

Potential 

instruments to 

endorse democratic 

rule of law 
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remains greatly limited even in cases of the protection of general or diffuse interests such as in the case 

of the environment (Ahmadov 2017: 182). In the view of Ahmadov, this greatly restricts the right to 

actio popularis33 with regard to the CJEU; 

 

B) Forms of consultation  

The setting up of citizens’ assemblies (as currently is being discussed with regard to the Conference on 

the Future of Europe) (cf. de Búrca 2020). Citizen assemblies, taking inspiration from for instance the 

Irish Convention and subsequent Assembly or the Icelandic constitutional drafting process, may 

significantly increase identification with and trust towards European institutions. As Gráinne de Búrca 

argues, while in specific cases (like for instance migration policy), citizen assemblies might considerably 

increase the likelihood of finding a broadly carried consensus, even in the absence of a clear-cut positive 

policy outcome, distinctive ‘participatory democratic and legitimacy rewards’ might be gained. In 

addition, a carefully designed ‘trans-EU citizens’ forum’ might be a significant antidote to illiberal and 

populist forces and their politics towards the EU (de Búrca 2020); 

 

C) Citizen participation  

The transformation of the European Citizens’ Initiative into a consequential instrument (Organ 2021). 

The Lisbon Treaty introduced a direct form of democracy by means of the European Citizens Initiative 

(ECI) in 2012, to be modestly revised in 2018. The ECI, while having attracted important societal 

mobilization and having shown important potential for a more direct form of civic participation, suffers 

however from the fact that it does not unequivocally lead to policy commitment from the Commission 

and that the effective policy impact of the ECI remains limited. The ECI is currently an agenda-setting 

mechanism (art. 11(4) TEU), with limited obligations from the side of the institutions. Significant steps 

forward could be made by rendering the ECI more of a full-scale initiative (Organ 2021: 60).  In the view 

of James Organ, the ECI could be considerably reinforced by introducing ex-post EU level referenda, 

following a systemic approach to European democracy, which does not take recourse to ad hoc 

measures, but rather seeks to structurally combine various democratic instruments with positive net 

effects. The ECI could also be considered with regard to proposals for Treaty change, a dimension of EU 

integration, in which currently no citizen involvement whatsoever is foreseen (Organ 2021; De Groot 

2021). 

 
 

 

measures’. See also European Union Agency for Fundamental Rights (FRA) (2011), Access to justice in Europe: an 
overview of challenges and opportunities, Luxembourg. In a joint declaration, various civil society organizations in 
the environmental context have called for access to justice for citizens and NGOs, arguing that ‘In the European 
Union, it is currently very difficult to get access to justice in environmental matters. For example, only a plaintiff 
that is directly personally affected by an environmental problem is accepted, resulting in a paradox: the more 
people are generally affected by environmental damage, the harder it seems to be to have access to justice. In 
European countries there are obstacles in access to justice as well’, see: https://www.ufu.de/wp-
content/uploads/2020/05/Aarhus_Trio_Declaration_A2J_EU.pdf. 
33 The ‘right to take action in vindication of public interests’, Ahmadov 2017. 
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The usage of crowdsourced legislation (Lironi 2021) or crowdlaw (Alsina and Marti 2018). Various 

crowdsourced project have been executed on the national level (the most widely known ones are 

probably the experiences in Ireland and Iceland), but legislative crowdsourcing could equally be an 

important way of engaging citizens with EU policy-making, in particular by means of the usage of digital 

instruments and platforms (Lironi 2021: 97). Crowdsourcing is about informing citizens, but also includes 

the shaping and sharing of opinions, as well as actual forms of influence in policy-making (Lironi 2021: 

97). It may be understood as a form of ‘collaborative democracy’ in which final decision-making power 

remains with representative institutions, but where there is much larger room for citizen input (Lironi 

2021: 98).  

 

D) The development of a democratic rule of law culture 

The stimulation of forms of legal literacy (Ehs 2020) and rule of law consciousness (Hertogh 2018). If the 

rule of law is to function properly, it cannot merely reside in institutional arrangements (Carothers 2006) 

but needs to be part of citizens’ perceptions and utilizations of the rule of law in daily life (Hertogh 2018; 

Blokker 2016). The social foundations of the rule of law have as yet not been extensively researched and 

analysed but could be a core instrument in grounding the rule of law further, not least in the new 

member states. A more systematic, comparative understanding of rule of law cultures could equally 

demonstrate significant gaps between backsliding governments, which claim to promote national 

understandings of the rule of law, and actual citizen perceptions in the same national contexts. Rule of 

literacy may be enhanced by educational activities,34 but equally by aforementioned forms of civic and 

political engagement, as in the ECI or crowdsourcing. 

 

E) Civic engagement with constituent dimensions 

The idea of revising art. 48 TEU in order to include societal actors into amendment/Treaty revision 

processes (De Groot 2021). The idea of including citizens in processes of Treaty change is informed by 

three observations. First, the EU finds itself in a ‘fundamental political impasse’ and the best way to 

solve the problem is to ‘involve everyone affected by it, to make them co-owners of the problem, and 

to search for a solution jointly’ (De Groot 2021: 249). As De Groot states, the problem is the ‘great 

number of internal and external challenges facing the EU, which can only be tackled effectively by means 

of an update of the EU’s social and political contract as enacted in the EU Treaties’ (De Groot 2021: 249). 

In other words, the complex impasse of the EU can only be resolved through broad inclusionary 

participation, since the deadlock importantly stems from clashing national interest. Second, the EU 

needs fundamental democratization if it wants to overcome the wide gap between citizens and the 

institutions. This would need to involve the construction of broad, inclusive ways of sharing constituent 

power in revising the fundamental norms of the EU (De Groot 2021: 242). Third, there is some evidence 

 
 

 
34 An instrument might be the organization of citizen-focused law clinics (Ehs 2020) or the further expansion of 
existing project such the Citizen Lobbying (Alemanno 2017).  
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that collectively revising of ‘constitutional norms’ is what citizens would want35 and for which 

participatory and crowd-sourcing instruments would be particularly apt (Lironi 2021). Citizen 

involvement could be organized through a mandatory EU-wide referendum, preceded by extensive 

debate and citizen dialogue, and could further include Citizens’ Review Panels, in order to indicate 

various positions and arguments in favour and against Treaty change (De Groot 2021: 250). 

Fig. 3 – Democratic rule of law 

 

Source: Martino 2020; own investigations; Mind-master. 

 
 

 
35 This was for instance one finding in a crowdsourcing project in 7 EU member states, see EUCROWD project 
report (2018), European Crowdsourcing Pilot Recommendations. Available at: http://www.inepa.si/eucrowd/wp-
content/uploads/2018/04/European-crowdsourcing-pilot-recommendations.pdf. Cf. Lironi 2021. 
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5. The EU’s capacity to (re-)act and the Conference on the Future of 
Europe 

In this final section, we briefly reflect on the capacity of the EU institutions to bring about change and 

to address the two meta-crises that this working paper has been discussing: democracy and the rule of 

law. As argued, a key challenge regards whether to EU is able to address the democratic deficits and the 

rule of law crisis in a comprehensive manner that does justice to the significant interrelations between 

the two dimensions. Such questions have once again emerged as salient political issues in the context 

of the Conference on the Future of Europe, which starts in May 2021 and will be finalized in 2022, during 

the French presidency. In the Joint declaration on the Conference of the Future of Europe (March 2021), 

the EU institutions indicate the importance of addressing issues of ‘rights and values, including the Rule 

of Law’, as well as ‘the Union’s democratic foundations, and how to strengthen democratic processes 

governing the European Union’ (EU 2021: 4). Questions of significance with regard to this Conference 

are whether there is the capacity – and willingness – amongst the institutions and member states to 

address these challenges in a meaningful and structural manner. The latter would most likely entail 

constitutional/Treaty change. Resistance to such fundamental change has, however, been indicated by 

various actors and member states.  

The Conference of the Future of Europe is a significant opportunity, as the EU has not been able to 

update its treaties since 2009 and has been operating in an ‘integration in crisis mode’, acting in a 

reactive, ad hoc, and non-structural manner (von Ondarza and Ålander 2021:2). The Conference could 

be a major step forward in addressing the ‘poly-crisis’, but needs to overcome several hurdles to do so, 

the most important of which regards political will. Below, we will first briefly discuss the development 

of EU capacities in crisis management and structural reform, to subsequently focus on the Conference 

on the Future of Europe. 

 

5.1 A concise history of the EU’s capacity to deal with challenges 

As also noted in the introduction, the EU’s history is rife with great challenges and crises. In this regard, 

in the past, the EU has engaged in various attempts to anticipate potential problems and crisis, and to 

engage with a structural, longer term approach. A significant attempt was made with the Forward 

Studies Unit (FSU), established by the European Commission in 1989. It reported directly to its 

President Jacques Delors and represented the first attempt to institutionalize a professional European 

long-term forecasting and planning centre. The Unit's main task was to monitor and evaluate the 

process of European integration by studying long-term prospects and structural tendencies. In May 

2000, President of the European Commission Romano Prodi changed the Forward Studies Unit into 

the Group of Policy Advisers (GOPA) and entrusted it with four specific domains: economics, social 

affairs, foreign affairs, and dialogue with religions. He declared a need to ’radically rethink the way we 

do Europe [and] to devise to devise a completely new form of governance for the world of tomorrow. 

People want a much more participatory, ´hands-on´ democracy. They will not support the European 

project unless they are fully involved in setting goals, making policy and evaluating progress.’ (Prodi 

2000, quoted from Grote 2020; emphasis added).  The restructuring of GOPA into Bureau of European 

Policy Advisers (BEPA) under José Manuel Barroso in 2004 and into the European Political Strategy 

Centre (EPSC) in 2014 under Jean-Claude Juncker brought about the weakening of previous ambitious 

https://en.wikipedia.org/w/index.php?title=European_Political_Strategy_Centre&action=edit&section=5
https://en.wikipedia.org/wiki/Jos%C3%A9_Manuel_Barroso
https://en.wikipedia.org/wiki/Jean-Claude_Juncker
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forecasting goals and outcomes. The European Commission under Jean-Claude Juncker presented its 

concept of thinking and deciding about the EU´s future at the Rome summit of European leaders in 

March 2017 (European Commission 2017). It comprises five diverse scenarios: Carrying on, Nothing but 

the single market, Those who want more do more, Doing less more efficiently and Doing much more 

together. They represented broad, but- and at the same time- vague, non-binding choices without clear-

cut goals and explicit ways how to achieve them.  

 

5.2 Current attempts of the EU to deal with future challenges 

The European Council, which meets twice a year and mostly deals with operational political issues, 

entitled its most recent prospective document ‘A new strategic agenda 2019-2024’ (2019). It is relatively 

short and rather general: ‘EU institutions will work in accordance with the spirit and the letter of the 

treaties. They will respect the principles of democracy, rule of law, transparency and equality between 

citizens and between Member States. Good governance also depends on rigorous implementation and 

enforcement of agreed policies and rules, which must be closely monitored.’ Four main priorities were 

indicated: 

▪ protecting citizens and freedoms; 

▪ developing a strong and vibrant economic base; 

▪ building climate-neutral, green, fair and social Europe; 

▪ promoting European interests and values on the global scale. 

Alina Thieme and Wolfgang Wessels (2020) confront this political agenda with the actual, as they call it, 

poly-crisis of the European Union.36  They conclude that this document ‘will neither have a long-term 

impact on the political landscape of the EU nor on the political agendas of national parliaments as it 

lacks a robust timeline for action.’ They continue: ‘The Heads of State or Government do not plan any 

additional institutional change for the next five years ahead. No reference has been made to ‘deepen’ 

the Union in the traditional sense via treaty changes.’ Social policy is left behind compared to internal 

and external security or global warming. The inability of the European Commission to deal with this crisis 

and the rising threat of disintegration of the European Union invoked various warnings of civil society 

organizations, as well as the declaration of thirty European public intellectuals:  

Our faith is in the great idea that we inherited, which we believe to have been the one force powerful 

enough to lift Europe’s peoples above themselves and their warring past. We believe it remains the one 

force today virtuous enough to ward off the new signs of totalitarianism that drag in their wake the old 

miseries of the dark ages. (…) We don’t have a choice. We must now fight for the idea of Europe or see it 

perish beneath the waves of populism.37  

 
 

 
36 This is a concise summary of the High-Level Policy Dialogue which took place at the School of Transnational 
Governance at the European University Institute in Florence on 27 September 2019. 
37 ‘Fight for Europe — or the wreckers will destroy it. We urge European patriots to resist the nationalist onslaught’. 
Declaration of 30 European intellectuals. The Guardian, February 5th 2019. 
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5.3 The Conference on the Future of Europe  

The current project for a Conference on the Future of Europe (CoFoE) potentially indicates a return to 

a constituent dimension in European politics. Even if the Council denies the Conference’s status of a 

convention, the endeavour nevertheless echoes the Convention on the Future of Europe of the early 

2000s in name, but also in its set up (the Conference is led by the presidents of the 3 EU institutions and 

aims at the inclusion of citizens) (von Ondarza and Ålander 2021:4). The need for structural reform is 

undeniable, not least as many of the EU’s responses to recent crises have seen ad hoc and unfinished 

legislative reactions, regarding inter alia migration policy, health policy, and the banking union. Even 

more important are the open questions of the selection of EU leaders and the ongoing weaknesses in 

democratic legitimacy (as sketched in the first part of this paper) (von Ondarza and Ålander 2021:4). 

Already in 2017, the EP, in its report ‘Possible evolutions of and adjustments to the current institutional 

set-up of the European Union’, indicated the need for a ‘constituent process’ in terms of ‘Treaty 

amendment’ and a new ‘Convention’ (EP 2017: 18). The current president of the EC, Ursula von der 

Leyen, stated in her opening address to the EP (still as a candidate for the presidency) that she wanted 

to engage with significant reforms, such as transnational lists and a right of initiative for the EP.  In the 

Political Guidelines accompanying her presidency, von der Leyen argued that she was ‘ready to follow 

up on what is agreed, including by legislative action if appropriate. I am also open to Treaty change’ (von 

der Leyen 2019).  In the meantime, also due to the heavily delayed start of the Conference, aspirations 

towards significant reform have been toned down importantly due to pressure of the Council as well as 

a letter by 12 small member states (indicating not being willing to engage in any legislative changes).  

Also EU ambassadors steered clear of committing to any possible treaty change, arguing that there is 

‘ample room for improvement under the current set-up’ (Nicolas 2020). 

The CoFoE was originally put forward in 2019, originating in an idea of Emanuel Macron (cf. Fabbrini 

2019). In a joint non-paper on the Conference on the Future of Europe, France and Germany suggested 

a ‘strong involvement of our citizens’ and a ‘bottom-up process’, with ‘EU-wide participation of our 

citizens on all issues discussed’.  The plan was subsequently adopted by the Von der Leyen Commission, 

which put strong emphasis on the involvement of citizens, civil society, and European institutions as 

‘equal partners’ and has even, as remarked above, indicated an initial willingness to consider Treaty 

change.  The EP has presented two documents on the CoFoE in 2020, inter alia proposing the idea of 

citizens’ agoras. While the Council has endorsed the idea of a Conference, it has shown clear hesitance 

towards citizen involvement as well as towards Treaty change. Core issues with regard to citizen 

involvement and empowerment concern the effective influence citizens might have through the CoFoE 

(in terms of the actual translation of citizens’ views in policy-making and reform), the mobilization of 

EU-wide participation amongst citizens, and the willingness of institutions and member states to 

consider clear legislative follow-up to citizens recommendations and to consider structural reform.  

Originally planned for two years, the Conference is now set to end in 2022. One year will certainly not 

be enough to find a solution for the multifaceted crisis EU is facing (cf. von Ondarza and Ålander 2021). 

The multiple crisis has been further accentuated by the ongoing Covid-19 pandemic. Various observers 

argue that the Conference represents a significant opportunity and ought not to be waisted. As Nicoletta 

Pirozzi states: ‘EU institutions and political leaders should be ready to face uncomfortable truths 

regarding citizen preferences on the overall direction of the EU project, and to take them into 
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consideration in their decisions‘ (Pirozzi 2021).  And as Nicolai von Ondarza and Minna Ålander argue: 

‘An EU that is only capable of reform during crises cannot be stable in the long run. As a political 

construct with loose direct links to its citizens and a scarcely evolving European public sphere, the EU is 

particularly dependent on output legitimacy. Every existential crisis damages its acceptance among the 

population. Consequently, the Conference needs to demonstrate that the EU is capable of generating 

reform initiatives without acute crises pressure’ (von Ondarza and Ålander 2021: 3; emphasis added).  

The CoFoE is of direct relevance for the democratic rule of law in a number of ways. First, procedurally, 

the operational process of the Conference (which is not intended to follow the Convention method) is 

to significantly allow for civic and civil society participation, deliberation, and input. It hence is to provide 

a form of input-oriented legitimacy, relating civic participation to political and legislative processes. 

Second, as mentioned above, the CoFoE can only be meaningful if it addresses the level of the political, 

that is, if there is a political will to indicate structural reforms with regard to the democratic functioning 

of the EU and to the rule of law, including on the constitutional/treaty level. Both dimensions are an 

important part of the political claims and endorsements that come from civil society organizations 

(CSOs), from the EP, in particular the Committee on Constitutional Affairs (AFCO), and from academic 

experts. Regarding CSOs, the European civic organization Civico, for instance, endorses the creation of 

‘genuine European citizenship’, by means of a ‘new form of continuous participatory and deliberative 

democracy’. Civico further calls for the application of ‘qualified majority voting to all the Union's policies 

and actions as soon as possible’.38 The civil society network Citizens Take over Europe (CTOE), which 

was formed in relation to the pending CoFoE has developed 10 principles that ought to guide the CoFoE 

process (CTOE 2020). CTOE calls for inclusive, multi-level, and bottom-up participation and deliberation 

in the context of the CoFoE, but aims also at structural reforms so as to introduce ‘European citizens’ 

assemblies as a regular and permanent body for popular policy deliberation’.39 With regard to the EP 

and in particular AFCO, a motion for a European Parliament resolution40 calls for ‘permanent 

participatory mechanisms’ as well as an ‘independent Civil Society Forum’ to ‘monitor the process and 

its follow-up by the EU institutions’ (AFCO 2021: 9-10). Third, from the side of academic experts, calls 

are made for a ‘permanent constituent assembly’, as argued by the German scholar Markus Patberg 

(Patberg 2020). Patberg problematizes the current constellation which allows ‘constituted powers to 

operate as de facto constituent powers’, without involving wider society (Patberg 2020: 215). Patberg 

suggest turning the amendment rule of article 48, which outlines the Convention method (48:3), into a 

‘permanent constituent assembly’, which crucially involves citizens (Patberg 2020: 216) (a similar idea 

is suggested by Maarten de Groot, see section 4 above). 

The imagery and design of the Conference clearly invoke popular sovereignty and democratic co-

decision, but the risk of a backfiring of the exercise is significant. The two main and interrelated deficits 

discussed in this paper, democracy and the rule of law, figure prominently in the Conference. An 

advancement of the EU in the direction of a democratic rule of law appears unlikely. Meaningful and 

 
 

 
38 See https://civico.eu/news/for-a-democratic-european-power-call-to-citizens-and-leaders-of-the-union-1/. 
39 See https://citizenstakeover.eu/news/10-1-guidelines-for-eu-citizens-assemblies/2021/. 
40 See https://www.europarl.europa.eu/meetdocs/2014_2019/plmrep/COMMITTEES/AFCO/PR/2021/04-
12/1226851EN.pdf. 
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consequential citizens’ participation may not materialize,41 citizens’ access to the EU’s institutions may 

not be significantly and structurally enhanced, while a strengthening of rule of law institutions and a 

rule of law culture is not explicitly considered at this stage.  Much depends on the political will and 

audacity to take structural reforms on board, which may indeed require Treaty change. 

 

 6. Conclusions 

This paper takes stock of the research results of RECONNECT42 with regard to the crises of democracy 

and the rule of law in the EU, focussing on theoretical, conceptual, and broad empirical and institutional 

tendencies (rather than specific policy areas), and situates the results in wider debates on democracy 

and the rule of law.  In this, the paper anticipates the second deliverable of work package 14, which will 

elaborate a holistic and pluralist approach to the democratic and rule of law challenges of the EU. 

Beyond the discussion of the comprehensive research results of RECONNECT to date, the paper has 

sought to provide critical reflections and to indicate potential hiatuses and dimensions in need of 

increased attention. A core claim is that the crises of democracy and the rule of law need to be 

approached as deeply interlinked (section 4). The argument is that one-sided interventions, for instance, 

by focussing purely on top-down, formalistic and institutional solutions or, alternatively, by defending 

democratic sovereignty as a purely national phenomenon, are unlikely to lead to a resolution of the 

crises in a structural manner.  

As argued in RECONNECT deliverable 4.2 (Morlino, Piana, Sandulli, and Corkin 2019), the EU must find 

a way to respect ‘national democratic self-determination’, while avoiding forms of ‘legal-rationalistic 

domination’ (Morlino, Piana, Sandulli, and Corkin 2019/4.2: 81). And as stated in RECONNECT 

deliverable 5.3 (Wolthuis, Crum, Oleart, Overeem 2020: 6), ‘the pluralism that emerges at the EU level 

involves above all a pluralism of different conceptions of what the EU is and the nature of the relations 

that it establishes between its component parts. The question of EU democracy is exactly how these 

different conceptions can be made to peacefully co-exist’. The EU’s unique nature is one of ‘unity in 

diversity’, as the main slogan of the Convention on the Future of Europe of there early 2000s put it, and 

this requires a balancing act between the rule of law dimension that requires ‘stability’ and the 

democratic dimension that rests on ‘flexibility’ (Morlino, Piana, Sandulli, and Corkin 2019/RECONNECT 

deliverable 4.2). 

It is therefore in particular the interactive dimension that matters, that is, a ‘virtuous circle cannot be 

grounded on procedural perfection alone. It must be anchored in a genuine commitment on the part of 

the peoples of Europe to make at least some European law together, as well as their accepting that 

solidarity, justice, and even democracy demand that they submit the external effects of their national 

legal independence to some supranational scrutiny’ (Morlino, Piana, Sandulli, and Corkin 

 
 

 
41 The current developments (mid-April, 2021) indicate Citizens’ Panels in four European cities (Florence, 
Maastricht, Strasbourg, and Natolin), with some 1000 participants, and 8 representatives of the Citizens’ Panels 
to be invited in the Plenary. At the time of writing, it is not clear however, whether such participants would have 
voting rights, nor what the legislative follow-up will be. 
42 The results that were available by March 2021. 
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2019/RECONNECT deliverable 4.2: 81). Hence, a virtuous combination of rule of law promotion and 

protection with pluralistic and extensive democratic participation, involving various – political, judicial, 

and societal – forces as well as secured on various levels, is more likely to create extensive support and 

legitimacy for European integration.  

In this regard, the paper has suggested that some of the following dimensions might need to be carefully 

considered in both a critical representation and analysis of the EU’s poly-crisis and with regard to the 

formulation of effective policy solutions: 

- The democratization of the European Union is not only about institutional engineering in a 

strict sense (even if a further parliamentarization appears desirable), but needs to equally 

include due attention to wider society and the European citizens, not least by means of the 

stimulation of open and inclusive forms of political opportunities for civil society actors; 

- The engagement of citizens – in order to bridge the widely discussed gap between EU 

institutions and citizens – needs a systematic approach (cf. Alemanno and Organ 2021), the 

stimulation of a European public sphere (Kritzinger, Partheymüller, Plescia, Schüberl, and 

Wilhelm 2021/RECONNECT deliverable 9.1), and the development of a plurality of channels 

for civic input (including a reinforced ECI, citizens’ assemblies, citizen lobbying, and civic 

access to legal institutions, cf. section 4 in the paper); 

- The rule of law crisis requires a robust institutional response, but a structural answer cannot 

be reduced to an institutional, legalistic, and ‘functional’ response. Critical views on EU rule 

of law policies (as discussed in section 3.2, under variant 2) ought to be taken seriously, and 

empirically driven analyses of the rule of law ‘on the ground’ ought to be systematically 

included. In a related way, societal dimensions – so far largely ignored - ought to be taken 

into due account, not least since societal activism forms a significant dimension of counter-

democracy and forms a key dimension of domestically ‘anchoring’ the rule of law.  

A core argument in the paper – fully in line with RECONNECT’s mission to reconcile the ‘EU with its 

citizens through democracy and the rule of law’ -  is to approach the rule of law in a dynamic, dialectical 

relation with democracy, in a dynamic ‘democratic rule of law’. Such an understanding of the rule of law 

includes concern with the formal functioning of institutions in terms of the rule of law, but it is equally 

focussed on forms of accountability and capacities of engagement of a societal kind which recognize 

citizens as ‘agents’ and also a ‘co-owners’ of the institutions. 
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