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Abstract  

The Repubblika judgment of the Court of Justice introduced the new principle of ‘non-
regression’ into the system of EU law. This principle is bound to play an important part in 
shaping the future of the Union. The Court was asked to assess whether the Maltese system 
for the appointment of judges was in conformity with the principle of judicial independence, 
as enshrined in Article 19(1) TEU and Article 47 of the Charter. Whereas the Court confirmed 
and developed its recent case law on the appointment of judges, we argue that the judgment 
will be remembered mostly for the new principle, which was not even indispensable for 
solving the case. In a novel approach, the Grand Chamber read Articles 49 TEU and 2 TEU as 
obliging the Member States to ensure the antional non-regression in the field of EU values. 
According to the Court, the Union is composed of states that have freely and voluntarily 
acceded to the Union, which requires them to ensure that any regression of the protection of 
the founding values is prevented. The new principle may broaden the reach of EU rule of law 
obligations at the national level beyond the vital aspects of judicial independence activated 
via Article 19(1) TEU in Portuguese Judges and provide a seminal new approach to tackling the 
so-called ‘Copenhagen dilemma’: the Union’s inability to enforce the founding values after 
the accession. ‘Non-regression’ is thus a sign of massive rethinking of the potential limits of 
EU competence. As such, the Repubblika judgment goes to the heart of the protection of EU 
values and marks a fundamental leap forward in this regard. 
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1. Introduction 

It would be kicking at an open door to suggest that the EU’s approach to the rule of law needs 

a bit of work.1 The last couple of years, EU institutions, national and international 

organisations, and scholars alike have all voiced vehement criticism at the path that certain 

Member States have gone down2 – and the EU itself has not avoided its share of criticism.3 

The values of the Union have emerged as being in need of a significant upgrade,4 with the 

rule of law receiving particular emphasis.5 Like all major issues within the EU, it was only a 

matter of time before it was brought before the Court of Justice of the European Union (ECJ): 

further elaboration on Les Verts6 was required to ensure that the Union is true to itself as a 

union based on democracy, the protection of human rights and the rule of law, preventing it 

from evolving into an organisation harbouring ‘illiberal democracies’ in its midst, thus 

deviating from its grand promise. In 2018 the Court kick-started its renewed rule of law case 

law with the ASJP7 judgment, which established EU competence over the matters of national 

organisation of the judiciaries, allowing it to intervene in the previously ‘reserved domain’ 

 
1 Cf.: A. von Bogdandy et al. (eds), Defending Checks and Balances in EU Member States (Berlin: Springer, 2021); 
A. Jakab and D. Kochenov (eds), The Enforcement of EU Law and Values: Ensuring Member States’ Compliance 
(Oxford: OUP, 2017); C. Closa and D. Kochenov (eds), Reinforcing Rule of Law Oversight in the European Union 
(Cambridge: CUP, 2016); W. Schröder (ed), Strengthening the Rule of Law in Europe: From a Common Concept to 
Mechanisms of Implementation (Oxford: Hart Publishing, 2016); A. von Bogdandy, P. Sonnevend (eds), 
Constitutional Crisis in the European Constitutional Area: Theory, Law and Politics in Hungary and Romania 
(Oxford: Hart Publishing, 2015). 
2 See, for an overview, L. Pech and K.L. Scheppele, ‘Illiberalism Within: Rule of Law Backsliding in the EU’ (2017) 
19 Cambridge Yearbook of European Legal Studies 3; L. Pech, P. Wachowiec and D. Mazur, ‘Poland’s Rule of Law 
Breakdown: A Five-Year Assessment of EU’s (In)Action’ (2021) 13 Hague Journal on the Rule of Law 1 (Online 
first). 
3 J.H.H. Weiler, ‘Epilogue: Living in a Glasshouse: Europe, Democracy, and the Rule of Law’, in C. Closa and D. 
Kochenov (eds), Reinforcing Rule of Law Oversight in the European Union (Cambridge: CUP, 2016); D. Kochenov, 
‘EU Law without the Rule of Law: Is the Veneration of Autonomy Worth It?’ (2015) 34 Yearbook of European Law 
74. 
4 L.S. Rossi, ‘La valeur juridique des valeurs: L’article 2 TEU’ (2020) 3 Revue trimestrielle de droit européen 639; T. 
von Danwitz, ‘Values and the Rule of Law: Foundations of the European Union – An Inside Perspective from the 
ECJ’ (2018) 21 Potchefstroom Electronic Law Journal 2; D. Kochenov, ‘The Acquis and Its Principles: The 
Enforcement of ‘Law’ versus the Enforcement of ‘Values’ in the European Union’, in A. Jakab and D. Kochenov 
(eds) The Enforcement of EU Law and Values (Oxford: OUP, 2017), 8. 
5 L. Pech and J. Grogan (eds), ‘Meaning and Scope of the EU Rule of Law’ (2020) RECONNECT Deliverable 7.2. 
6 Case 294/83 Parti écologiste ‘Les Verts’ v. European Parliament [1986] ECR 1339. For an analysis of this 
judgment and its importance as regards the principle of the rule of law in the EU legal framework, see K. 
Lenaerts, ‘The Basic Constitutional Charter of a Community Based on the Rule of Law’, in M. Poiares Maduro and 
L. Azoulai (eds), The Past and the Future of EU Law: The Classics of EU Law Revisited on the 50th Anniversary of 
the Rome Treaty (Oxford: Hart Publishing, 2010), 304. 
7 Associação Sindical dos Juízes Portugueses v Tribunal de Contas (C-64/16) EU:C:2018:117. L. Pech and S. Platon, 
‘Judicial independence under threat: The Court of Justice to the rescue in the ASJP case’ (2018) 55 CMLRev. 
1827. 
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using Article 19 TEU in connection with Article 2 TEU as the necessary opening for this.8 The 

Court has thus placed itself right in the middle of the rule of law action. Ever since then, the 

rule of law and particularly the principle of judicial independence have been a continuous 

presence within the Court’s case law.9 A seemingly endless stream of references for 

preliminary ruling and infringement proceedings – although not enough yet to solve the 

outstanding problems on the ground10 – pushed the Court to keep expanding and refining its 

case law on the principle of the rule of law and its many components, including judicial 

independence, irremovability and the nature and reach of the judicial dialogue between the 

national and EU courts. 

 

Repubblika is a truly path-breaking addition to this case law line.11 In this case the ECJ used a 

request from a Maltese court to verify whether the Maltese system for the appointment of 

judges conformed with the principle of judicial independence, as enshrined in Article 19(1), 

second subparagraph TEU and Article 47 of the Charter of Fundamental Rights, to give the 

values case law a new significant direction: the principle of ‘non-regression’, which precisely 

unties the hands of the Court as a guardian of Article 2 TEU values from the subject-matter of 

Article 19 TEU, thus providing the values enforcement system in the EU a very significant and 

much needed upgrade. Once again: while the Court has used the Repubblika case to re-

 
8 Such a competence-enabling reading of Article 19 TEU (164 EEC) was long expected in the academic literature. 
So John Usher argued that ‘the door appears to have been opened to the exercise of new sorts of judicial control 
in the complex relationship between Community institutions and Member States, going beyond the broad 
interpretation which the Court had already given under the Treaties’: J.A. Usher, ‘General Course: The 
Continuing Development of Law and Institutions’, in F. Emmert, Collected Courses of the Academy of European 
Law (1991) European Community Law. Vol II, Book 1 (The Hague: Martinus Nijhoff Publishers, 1992), esp. Part V: 
‘The European Court of Justice and its Jurisdiction’, 122–135; J.A. Usher, ‘How limited is the jurisdiction of 
European Court of Justice?’, in J. Dine, S. Douglas-Scott, I. Persaud (eds), Procedure and the European Court 
(London: Chancery Law Publishing 1991), 77. See also C.N. Kakouris, ‘La Cour de Justice des Communautés 
européennes comme cour constitutionnelle: trois observations’, in O. Due, M. Lutter, J. Schwarze (eds), 
Festschrift für Ulrich Everling (Baden Baden: Nomos, 1995), 629; C.N. Kakouris, ‘La Mission de la Cour de Justice 
des Communautés Européennes et l’ethos du Juge’ (1994) 4 Revue des affaires européennes 35, all as cited in 
Pech and Grogan, op cit., at 20 et seq. See also, in support of this view, K. Lenaerts, ‘The Rule of Law and the 
Coherence of the Judicial System of the European Union’ (2007) 44 CMLRev 1625; C. Closa, D. Kochenov and 
J.H.H. Weiler, ‘Reinforcing the Rule of Law Oversight in the European Union’, EUI RSCAS Working Paper No. 
2014/25, 19–13. 
9 For the most recent overview, see L. Pech and D. Kochenov, Respect for the Rule of Law in the Case-Law of the 
Court of Justice: A Casebook Overview of the Key Judgments since the Portuguese Judges Case (Stockholm: 
SIEPS, 2021). 
10 K.L. Scheppele, D.V. Kochenov, B. Grabowska-Moroz, ‘EU Values Are Law, after All: Enforcing EU Values 
through Systemic Infringement Actions by the European Commission and the Member States of the European 
Union’ (2020) 39 Yearbook of European Law, 3. 
11 Repubblika v Il-Prim Ministru (C-896/19) EU:C:2021:311. 
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confirm and further refine its recent case law on the appointment of judges in the context of 

the EU value of the rule of law, the judgment will be remembered most for a completely 

different rabbit which was pulled out of the magician’s hat: for the first time the Court 

established that the Member States cannot fall beneath the minimum standard of compliance 

with the Article 2 values which they reached in the course of the pre-accession exercise, 

making them suitable for Union membership. The principle of ‘non-regression’ flows directly 

from the combined application of Articles 49 and 2 TEU and could emerge as a solution to 

what has been branded as the ‘Copenhagen dilemma’ in the literature, i.e. the Union’s lack of 

competence to deal with the Member States’ backsliding in the areas which, although outside 

the scope of conferral sensu stricto, used to be at the core of the pre-accession adaptations 

required by the Union of all the newly-acceding states. This new principle may prove to be an 

invaluable asset in the protection of the rule of law and other founding values of the Union, 

by giving the Court the freedom to intervene in areas of national-level failure, far removed 

from the requirements of Article 19 TEU. 

 

2. Background to the case 

The case resulted from a reference for a preliminary ruling by a Maltese civil court, sitting as a 

constitutional court. The referring judge had to rule on an actio popularis brought by 

Repubblika, a Maltese association aiming to promote the protection of justice and the rule of 

law. The association had initiated the proceedings since it was of the opinion that the Maltese 

system of the appointment of judges violated the principle of judicial independence, as 

enshrined in Union law.  

 

At the time of the reference,12 judges in Malta were appointed by the President, acting on a 

proposal of the Prime Minister. This system had been in place since the country’s creation in 

1964. Yet in 2016, the Constitution was amended and a judicial appointments committee 

established. This committee was tasked with vetting and evaluating potential candidates for 

judicial office and to advise the Prime Minister on the appointment decision.13 However, the 

Constitution allowed the Prime Minister not to comply with the result of the evaluation by the 
 

12 The Maltese judicial appointment system has been substantively amended in July 2020. See on these 
amendments: Venice Commission, Opinion no. 986/2020 on proposed legislative changes. 
13 Before the 2016 amendments, the Prime Minister was free to recommend any person to the President for 
judicial appointment.  
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committee, provided that he or she published a declaration in the official Gazette announcing 

this decision and made a statement in the Maltese Parliament explaining the reasons for this 

decision. 

 

Repubblika essentially believed that the judicial appointment system in Malta was in violation 

of the principle of judicial independence, as enshrined in Article 19(1), second subparagraph 

TEU and Article 47 of the Charter. Even though the system was made somewhat more 

objective with the introduction of the judicial appointments committee, Repubblika believed 

that it still did not meet the requirements of EU law. The association found support for this 

belief in a 2018 opinion by the Venice Commission, which argued that the 2016 amendments 

and the establishment of the judicial appointments committee were a step in the right 

direction, but fell short of ensuring judicial independence.14 Before the Maltese Court, the 

association challenged all judicial appointments that had taken effect since 25 April 2019. The 

judge, in turn, brought the issue before the ECJ. In its request for a preliminary ruling it asked 

the Court 1) whether Article 19(1), second subparagraph TEU and Article 47 of the Charter 

applied in this case; 2) whether the power of the Prime Minister in the appointment process 

conformed with these provisions; and 3) if this was not the case, whether that fact should be 

taken into consideration with regard only to future appointments, or if it should also affect 

previous appointments. 

 

3. Opinion of the Advocate General 

In his opinion, Advocate General Hogan relied extensively on the earlier case law of the 

Luxemburg Court.15 Since the appointment procedure at issue applied to all Maltese judges, it 

was clear that some, if not all of them would be called upon to rule on questions relating to 

the interpretation or application of EU law and, as such, fell within the fields covered by EU 

 
14 Venice Commission, Opinion no. 940/2018 on constitutional arrangements and separation of powers and the 
independence of the judiciary and law enforcement. 
15 AG Opinion in Repubblika (C-896/19) EU:C:2020:1055 at [37]. In particular, the AG referred to V.Q. v Land 
Hessen (272/19) EU:C:2020:535 at [45]. Which in turn refers to: Review Simpson v Council and HG v Commission 
(C-542/18 RX-II and C-543/18 RX-II) EU:C:2020:232; Banco de Santander SA (C-274/14) EU:C:2020:17; Associação 
Sindical dos Juízes Portugueses (C-64/16) EU:C:2018:117. He further relied heavily on: A.K. and Others v Sąd 
Najwyższy, C.P. v Sąd Najwyższy and D.O. v Sąd Najwyższy (C-585/18, C-624/18 and C-625/18) EU:C:2019:982; 
European Commission v Republic of Poland (C-619/18) EU:C:2019:531. 
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law and under the application of Article 19(1), second subparagraph TEU.16 In his view, that 

provision is essentially forward looking,17 meaning that it does not impose a particular model 

of what a judicial appointment system should look like, but is concerned more with the 

safeguards against external pressure once the judges are appointed. He then provided an 

overview of the guarantees of independence and impartiality that can be found in the Court’s 

case law, more specifically regarding financial autonomy, protection against dismissal and the 

discipline of judges.18 While he stated that it is ultimately up to the referring judge to assess 

whether the Maltese system is in accordance with the requirements laid down in the Court’s 

case law, he made it clear that he believed that the Maltese Constitution provided sufficient 

safeguards for the independence of judges.19 

 

4. Judgment of the Court 

In its judgment the Court reiterated the crucial importance of judicial independence for the 

EU legal order in various respects, as already summarised in Land Hessen.20 This principle of 

judicial independence presupposes rules, in particular as regards the body’s composition and 

the appointment, length of service and grounds for abstention, rejection and dismissal of its 

members, that are such as to dispel any reasonable doubt in the minds of individuals as to the 

imperviousness of that body to external influences, either direct or indirect.21 Nevertheless, 

as far as the appointment of judges is concerned, the Court had already indicated in earlier 

judgments that the mere fact that a judge is appointed by a member of the executive does 

not give rise to a relationship of subordination or to doubts about his or her independence if, 

once appointed, they are free from influence when carrying out their role.22 However, the 

Court has also been careful to point out that it is still necessary to ensure that the substantive 

conditions and procedural rules governing the appointment decisions are such that they 

cannot give rise to reasonable doubts about the imperviousness of the judges.23 

 
16 By way of example: European Commission v Republic of Poland (C-619/18) EU:C:2019:531 at [51-56]. 
17 AG Opinion in Repubblika (C-896/19) EU:C:2020:1055 at [56]. 
18 AG Opinion in Repubblika (C-896/19) EU:C:2020:1055 at [72-77] and references there. 
19 AG Opinion in Repubblika (C-896/19) EU:C:2020:1055 at [82-85]. 
20 VQ v Land Hessen (272/19) EU:C:2020:535. 
21 For the first time in: Graham J. Wilson v Ordre des avocats du barreau de Luxembourg (C-506/04) 
EU:C:2006:587 at [53]. 
22 For the first time in: A.K., C.P. and D.O. at [133]. 
23 Repubblika at [57]; A.B. at [123].  
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In the case at hand, the referring court’s doubts essentially revolved around the fact that the 

Constitution conferred a decisive power to the Prime Minister in the appointment process, 

allowing him to ignore the assessment of the judicial appointments committee. The Court 

then pointed out that this committee was only established by the 2016 constitutional reform 

and that Malta had acceded to the EU under Article 49 TEU on the basis of the provisions in 

force prior to that reform.24 That provision provides for the possibility of any European State 

that respects and promotes the values enshrined in Article 2 TEU to apply to become a 

member of the European Union and states that the Union is composed of states which have 

freely and voluntarily committed themselves to the common values referred to in the latter 

provision. The mutual trust between Member States and their courts and tribunals is 

premised on the fact that these states share a set of common values on which the Union is 

founded.25 From this, it followed, according to the Court, that compliance with the values 

enshrined in Article 2 TEU, the rule of law among them, is a condition for the enjoyment of all 

rights deriving from the Treaties and that a state cannot amend its legislation in such a way as 

to bring about a reduction in the protection of the value of the rule of law.26 As such, every 

Member State is required to ensure that any regression of their laws on the organisation of 

justice is prevented, by refraining from adopting rules which would undermine the 

independence of the judiciary.27 

 

After this digression concerning Article 49 TEU, the Court turned again to the question at 

hand. It then pointed to several safeguards that were present in the Maltese system, such as 

the Constitutional guarantees for the independence of the appointments committee and the 

Prime Minister’s duty to state reasons when he or she departed from its proposal.28 In light of 

those safeguards, the Court concluded that the legislative framework, in its entirety, was not 

in violation of Article 19(1), second subparagraph TEU.29  

 

 
24 Repubblika at [58-60]. 
25 With reference to: Opinion on the accession of the EU to the European Convention on Human Rights (2/13) 
EU:C:2014:2454 at [168]. 
26 Repubblika at [63]. 
27 Repubblika at [64]. 
28 Repubblika at [67-71]. 
29 Repubblika at [73]. 
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5. Analysis 

The Court’s Repubblika judgment is an important addition to its ever-expanding jurisprudence 

on the principles of the rule of law and judicial independence. The Grand Chamber gave a 

clear overview on what is required under these principles in terms of the appointment of 

judges, while simultaneously elucidating certain new aspects. However, the real importance 

of this judgment – and the reason it will be remembered – is something that is not strictly 

related to the topic of judicial appointments, but rather the novel way in which the Court 

relies on Article 49 TEU, linking it with Article 2 TEU to create a non-regression principle for 

the Union’s values.  

 

Crucially, this new principle may provide a seminal new approach to tackle what has come to 

be known as the ‘Copenhagen dilemma’: EU’s inability to reshape legal-political developments 

in the Member States falling outside the material scope of EU law after the date of 

accession.30 The ‘dilemma’ was directly connected to the nature and strict interpretation of 

the principle of conferral: the EU would simply have no competence.31 By proclaiming an 

entirely new ‘non-regression’ principle in EU law based on the connection between 

Articles 49 and 2 TEU, the Court of Justice achieved huge progress in addressing a well-known 

lacuna undermining the EU legal order. As set out above, non-regression prohibits any 

national rules, including constitutional provisions, which could constitute a reduction in the 

protection of the value of the rule of law, in particular the guarantees of judicial 

independence. As such, the ‘non-regression’ principle is an important new development in 

the notable fight to assert the rule of law and the other founding values of the Union. The 

following analysis will first discuss the Court’s recent case law on the appointment of judges, 

after which it will go into detail on the new non-regression principle. 

 

 

 

 
30 Speech of Viviane Reding, Vice-President of the European Commission, ‘Safeguarding the rule of law and 
solving the “Copenhagen dilemma”: Towards a new EU-mechanism’, http://cursdeguvernare.ro/wp-
content/uploads/2013/04/SPEECH-13-348_EN1.pdf. 
31 On this, P. Craig and G. de Búrca, EU Law. Text, Cases and Materials, 7th ed. (Oxford: OUP, 2020), ch. 4; R. 
Schütze, ‘EU Competences: Existence and Exercise’ in D. Chalmers and A. Arnull (eds), The Oxford Handbook of 
European Union Law (Oxford: OUP, 2015).  
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The appointment of judges under EU law 
 

In the Repubblika case the Court was essentially asked to verify the compatibility of the 

Maltese system for the appointment of judges with the principle of judicial independence, as 

enshrined in Article 19(1), second subparagraph TEU and Article 47 of the Charter. This was 

not the first time that the Court had to rule on this topic.32 In the earlier judgments of A.K.33 

and more recently A.B.,34 the Court addressed similar issues concerning the situation in 

Poland. 

 

The starting principle in these judgments is the statement that the mere fact that judges are 

appointed by a member of the executive is not in itself sufficient to create doubts about their 

independence, as long as they are free from an influence once appointed.35 With this, the ECJ 

has followed in the footsteps of the ECtHR, which has been taking this view for decades 

now.36 As Advocate General Hogan pointed out, neither EU law, nor the ECHR for that matter 

impose any fixed, a priori form of institutional guarantees designed to ensure the 

independence of judges.37 The Grand Chamber of the ECtHR has recently echoed this 

sentiment and pointed to the variety of different systems in Europe for the selection and 

appointment of judges, rather than a single model that would apply in all countries.38 In this 

respect, the Strasbourg Court has even accepted that the executive may have ‘unfettered 

discretion’ or that political sympathies may play a part in the appointment process in 

 
32 In this regard, it is also pertinent to note that the Court has recently indicated that respect for the judicial 
appointments procedure is an important element of the right to a tribunal established by law. See Review 
Simpson v Council and H.G. v Commission (C-542/18 RX-II and C-543/18 RX-II) EU:C:2020:232. On this judgment: 
K. Bradley, ‘Appointment and Dis-Appointment at the CJEU: Part I – The FV/Simpson Litigation’ (2020) 20 The 
Law & Practice of International Courts and Tribunals 1, 150-165; M. Leloup, ‘The appointment of judges and the 
right to a tribunal established by law: The ECJ tightens its grip on issues of domestic judicial organization: Review 
Simpson’ (2020) 57 CMLRev. 4, 1139-1162. See also recently: Asociaţia „Forumul Judecătorilor din România” a.o. 
v Inspecţia Judiciară a.o. (C-83/19 a.o.) EU:C:2021:393 at [207]. 
33 A.K., C.P. and D.O. (C-585/18, C-624/18 and C-625/18) EU:C:2019:982. 
34 A.B. (C-824/18) EU:C:2021:153. 
35 Repubblika at [56].With reference to A.K. at [133]; A.B. at [123].  
36 For the first time: Campbell and Fell v the United Kingdom (Appl. Nos. 7819/77 and 7878/77) 
CE:ECHR:1984:0628JUD000781977 at [79]. For a more recent example: Thiam v France (Appl. No. 80018/12) 
CE:ECHR:2018:1018JUD008001812 at [59]. 
37 AG Opinion in Repubblika (C-896/19) EU:C:2020:1055 at [70]. 
38 Guðmundur Andri Ástráðsson v Iceland (Appl. No. 26374/18) CE:ECHR:2020:1201JUD002637418 at [207]. 
Later reiterated in: Xhoxhaj v Albania (Appl. No. 15227/19) CE:ECHR:2021:0209JUD001522719 at [295]. 
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parliament.39 As the Advocate General pointed out, the principle of judicial independence 

seems to be interpreted in a ‘forward-looking’ manner, in which the focus lies mostly on the 

protection of judges after they have been appointed.40 

 

Both Courts have, however, recently stressed the fact that the involvement of a body like a 

judicial council or a judicial appointments committee is in principle likely to make the 

appointments process more objective,41 as such bodies help circumscribe the discretionary 

power of the executive.42 Nonetheless, the ECJ was clear in Repubblika that such a body need 

not necessarily produce a binding opinion,43 and that a system which allows the executive to 

deviate from its proposal can still conform with the requirements of EU law.44 Of course, such 

a body can only properly fulfil this role if it is itself sufficiently independent.45 Exactly what is 

required in terms of independence for such bodies is however not clear. As the case law 

currently stands, no clear institutional requirements can be derived. Rather, the Court adopts 

a more contextual approach and takes stock of the legislative framework in its entirety.46 In 

any case, as shown in Repubblika, the presence of non-judicial members does not raise 

objective doubts as to the independence of such a body.47 It even appears that such non-

judicial members may constitute a majority. In Land Hessen, the Court expressly held that the 

mere fact that the majority of the members of the judicial appointments committee were 

chosen by the legislature could not in itself give rise to any doubts as to the independence of 

the judges it appoints.48 In this regard, the ECJ’s case law is at odds with the standards that 

can be found in texts by several international organisations, such as the Venice Commission 
 

39 Ali Riza a.o. v Turkey (Appl. Nos. 30226/10 and 5506/16) CE:ECHR:2020:0128JUD003022610 at [209]; Haarde v 
Iceland (Appl. No. 66847/12) CE:ECHR:2017:1123JUD006684712 at [105]; Ninn-Hansen v Denmark (Appl. No. 
28972/95) CE:ECHR:1999:0518DEC002897295. 
40 AG Opinion in Repubblika (C-896/19) EU:C:2020:1055 at [78]. 
41 A.K. at [137]; Anželika Šimaitienė v Lithuania (Appl. No. 36093/13) CE:ECHR:2020:0421JUD003609313 at [82]. 
42 Such a body has been established in an increasing number of states: Kate Malleson and Peter Russel (eds), 
Appointing Judges in an Age of Judicial Power (Toronto: University of Toronto Press, 2006).  
43 Systems differ throughout Europe in this regard. In Belgium, for example, Article 151(4) of the Constitution 
states that the King appoints the judges on the basis of a reasoned proposal of the High Council of Justice. 
Whereas the King has the power to refuse a candidate proposed by the High Council, he cannot appoint a 
different candidate. See on this, Belgian Council of State 21 January 2002, 102.712, §4.3.2.2.  
44 Repubblika at [71]. 
45 Repubblika at [66]; A.B. at [124-125]; A.K. at [137-138]. 
46 Such an approach is visible in both Repubblika and A.K.  
47 According to then Article 96A(1) of the Maltese Constitution, the judicial appointments committee was 
composed of five members, the Chief Justice, the Attorney General, the Auditor General, the Ombudsman and 
the President of the Chambers of Advocates. Nonetheless, the Court expressly states in paragraph 69 of its 
judgment that the committee reinforced the guarantee of judicial independence. 
48 Land Hessen at [55-56]. 
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or the Consultative Council of European Judges. Those organisations have regularly stated – 

even expressly with regards to the Maltese situation49 – that a judicial council or judicial 

appointments committee should be composed for a majority of judges appointed by their 

peers.50 Nonetheless, it must be pointed out that this view of the Luxembourg Court makes 

sense in the totality of its case law. It would not have been particularly consistent if the Court 

had allowed a broad discretion to the political branches in appointment decisions, but would, 

at the same time, have imposed a certain composition for judicial councils if these bodies 

were involved in the decision-making process.51 

 

A question that was up in the air for a while was whether EU law required a possibility of 

judicial review against the judicial appointment decisions. A rather difficult to understand 

statement of the Luxembourg Court on this issue in its A.K. judgment,52 raised a question of 

legal doctrine whether there should always be a possibility to review such appointment 

decisions.53 In the subsequent A.B. judgment the Court nevertheless clarified that while there 

is in principle no general requirement under EU law to establish a judicial review during the 

judicial appointment proceedings, things are different when the absence of such a review, 

when considered within the context of the legislative framework as a whole, leads to 

objective doubts as to the independence of the judges appointed.54 If that is the case, then 

the domestic courts are required to perform a review of the appointment process, if 

necessary by disapplying any domestic legislation which precludes them from doing so.55 

 

 
49 Venice Commission, Opinion No. 940/2018 on constitutional arrangements and separation of powers and the 
independence of the judiciary and law enforcement, paras. 40-43. 
50 Venice Commission, Opinion No. 712/2013 on the draft law on the High Judicial and Prosecutoral Council of 
Bosnia and Herzegovina, para. 28; CCJE, Opinion No.10(2007) to the attention of the Committee of Ministers of 
the Council of Europe on the Council for the Judiciary at the service of society, paras. 15-20. 
51 An argument in this sense can already be found in: M. Leloup, ‘An Uncertain First Step in the Field of Judicial 
Self-government: ECJ 19 November 2019, Joined Cases C-585/18, C-624/18 and C-625/18, A.K., C.P. and D.O.’ 
(2020) 16 European Constitutional Law Review 1, 156.  
52 A.K. at [145]. 
53 M. Krajewski and M. Ziółkowski, ‘EU judicial independence decentralized: A.K.’, (2020) 57 CMLRev. 4, 1127-
1128. See also, AG Opinion in A.B. (C-824/18) EU:C:2020:1053 at [96-136].  
54 A.B. at [129]. See also, L.D. Spieker, ‘“The Importance of Being Earnest”: On Frank Words and Missed 
Opportunities in the CJEU’s A.B. Judgment’, (2021) Quaderni costituzionali 2, 437. In this regard, Advocate 
General Tanchev argued in his opinion in the case of W.Ż. (C-487/19) EU:C:2021:289 at [58] that in a situation 
like Poland, such a judicial review should moreover have suspensory effect.  
55 A.B. at [140-149]. 
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All things considered, the Grand Chamber’s Repubblika judgment confirmed the Court’s 

rather reticent approach regarding the appointment of judges, while also refining certain 

aspects. The Court’s jurisprudence on the matter steers clear of imposing clearly-defined 

institutional requirements, but rather assesses whether the system in its entirety has 

sufficient guarantees to eliminate any doubts about the independence of the appointed 

judges. 

 

Article 49 TEU and the non-regression of the founding values 
 

The true importance of the Repubblika judgment lies, however, not in what was said on the 

topic of the appointment of judges. It is the new principle of non-regression, read into Article 

49 TEU, which marks a bold new step in the Court’s jurisprudence. As set out above, the Court 

linked this provision to the values listed in Article 2 TEU, by stating that all countries that have 

acceded to the Union have freely and voluntarily committed themselves to respect and 

promote these values.56 According to the Court, it follows from this that the Member States 

of the Union cannot amend their legislation in such a way that would bring about a reduction 

in the protection of these values.57 It is interesting to note that this argument had already 

appeared in the written observations of the EFTA Surveillance Authority in the A.K. case.58 

The Court’s reliance on this provision is striking. When one reads the judgment in its entirety, 

it does not immediately seem necessary for the Court to dedicate so many of its 

considerations on this new non-regression principle. Rather, the existing case law on the 

principle of judicial independence seemed sufficient to resolve the questions before it. This 

also seems to be confirmed by the Court concluding that the Maltese system for the 

appointment of judges conformed with Article 19(1) TEU in six rather short paragraphs, in 

which Article 49 TEU played no role whatsoever.59 When one reads the Court’s reasoning in 

 
56 Repubblika at [61]. 
57 Repubblika at [63].  
58 Available at https://www.eftasurv.int/cms/sites/default/files/documents/gopro/5101-Case_C-585-18_C-624-
18_and_C-625-18_-_Krajowa_Rada_Sadownictwa_and_Others_-_ESA_Written_Observations.pdf, para.31 (‘once 
a certain level of the protection of judicial independence has been attained, there should be no erosion of the 
guarantees adopted for that purpose’). See also AG Opinion in A.K. (Independence of the Disciplinary Chamber of 
the Supreme Court) (C-585/18) EU:C:2019:551 at [69]. 
59 Repubblika at [67-72]. 
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its entirety, it is difficult to avoid the impression that it has used this case to introduce a new 

principle which is mainly intended to prove useful in future cases.60 

 

Nevertheless, the importance of this new principle in the Court’s case law can and should not 

be underestimated. While the ASJP judgment and its glorious progeny will undoubtedly be 

counted as the key legacy of Lenaerts’ presidency,61 ‘non-regression’ is a step further. This 

step potentially opens the door to extending the scope of EU law interventions driven by rule 

of law protection beyond the ambit of Article 19(1) TEU and into the expression of the 

essence of effective judicial protection in Article 47 of the Charter.62 To put it differently, 

while the ASJP judgment marked a significant reinterpretation of the scope of the limits of the 

Court’s possible intervention, connecting its ability to correct particularly atrocious violations 

of the Rule of Law at the national level limited to matters of judicial independence and 

irremovability due to the very nature of Article 19(1) TEU as the ‘activator’ of Article 2 TEU 

values,63 the limits of this approach have been quite clear: not all the vital values of Article 2 

TEU bear a relation with the judiciary. Indeed, the rule of law alone is already significantly 

broader.64 Repubblika with the non-regression rabbit pulled masterfully from the magician’s 

hat by the Court, solves this problem, since notwithstanding the Court’s current allusion to 

Article 19(1) TEU in paragraph 65 of the judgment, non-regression cannot in all cases be 

issue-specific. This is thus an overwhelmingly significant generalising upgrade of the ‘valeur 

juridique des valeurs’.65 

 

The very specific reading of one particular value of Article 2 TEU is not enough. Indeed, with 

so many values deserving protection – including of course not only the most obvious 

 
60 See for an earlier expression of the same point of view, M. Leloup, ‘Repubblika: Anything new under the 
Maltese sun?’, Verfassungblog 21 April 2020. In this regard, it should be pointed out that the Court has already 
referred to its considerations in the Repubblika judgment in the later judgment of Asociaţia „Forumul 
Judecătorilor din România” a.o. v Inspecţia Judiciară a.o. (C-83/19 a.o.) EU:C:2021:393 at [160-162]. Cf. A. 
Dimitrovs and D. Kochenov, ‘On Jupiters and Bulls: The Cooperation and Verification Mechanism as a Redundant 
Special Regime of the Rule of Law’, (2021) 61 EU Law Live 1–8. 
61 See among the many commentaries on this, Pech and Grogan, op. cit.; Scheppele, Kochenov and Grabowska-
Moroz, op. cit.; Pech and Platon, op. cit. 
62 L. Pech, ‘The Right to an Independent and Impartial Tribunal Previously Established by Law Under Article 47 of 
the EU Charter of Fundamental Rights’ in S. Peers, T. Hervey, J. Kenner and A. Ward (eds), The EU Charter of 
Fundamental Rights A Commentary (Oxford: Hart, 2021).  
63 This is only one among many other possibilities, see Closa, Kochenov and Weiler, op cit.  
64 See on this, L. Pech, ‘The rule of Law as a Constitutional Principle of the European Union’, Jean Monnet 
Working Paper 04/09, https://jeanmonnetprogram.org/wp-content/uploads/2014/12/090401.pdf.   
65 Rossi, op cit. 
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candidates, such as democracy and fundamental rights,66 but also all the other aspects of the 

rule of law beyond the margins of judicial independence – the Court had to find a way to build 

a potential bridge to them all. This is what it started doing in Repubblika. A seemingly 

straightforward case from the smallest EU Member State is thus a grand opening, marking 

something new and potentially truly far-reaching. 

 

The case will be welcomed by all, due to the very unsustainability of just living with the core 

problem it is starting to tackle: the Copenhagen dilemma. When EU enlargements are 

prepared, the EU is free to ensure, to paraphrase Jan Klabbers, that it ‘does not go to bed 

with bad guys’.67 To do that, the Copenhagen criteria and countless Copenhagen-related 

instruments have been prepared by Union in the context of promoting the deep institutional 

reforms demanded, and the assessment of all the aspects of performance of the national 

legal, economic, and political systems of the Member States-to-be: a customary EU 

enlargement law was born.68 Of crucial importance is the fact that it was not subjected to the 

same scope of delegation limitations as any other aspect of EU law, precisely because what 

are now the values of Article 2 TEU are equally, inseparably meaningful in the context of 

purely national as well as EU competence. The whole point of adding the Copenhagen criteria 

alongside the pre-accession requirement to internalise the whole body of the acquis was that 

the acquis, naturally limited by EU law’s scope, was not about these values.69 All these pains 

and labours notwithstanding, the EU has now found itself precisely where it did not want to 

be: in bed with the bad guys. Worse still, so far the bad guys have shown absolutely no 

intention of leaving, warnings of a possible ‘Polexit’70 notwithstanding. The pre-accession 

conditionality in the sphere of democracy and the rule of law did not manage to achieve its 

 
66 On this, D. Kostakopoulou, ‘Justice, individual empowerment and the principle of non-regression in the 
European Union’, (2021) 46 E.L. Rev. 1, 92–104; A. von Bogdandy, C. Antpöhler and M. Ionnidis, ‘Protecting EU 
Values – Reverse Solange and the Rule of Law Framework’ in A. Jakab and D. Kochenov (eds), The Enforcement of 
EU Law and Values, Ensuring Member States’ Compliance (Oxford: OUP, 2017) 218–233.  
67 J. Klabbers, ‘On Babies, Bathwater and the Three Musketeers, or the Beginning of the End of European 
Integration’, in V. Heiskanen & K. Kulovesi (eds.), Function and Future of European Law (Helsinki: Helsinki 
University Press, 1999), 275. 
68 D. Kochenov, ‘EU Enlargement Law: History and Recent Developments: Treaty - Custom Concubinage?’, (2005) 
9(6) European Integration online Papers 1; C. Hillion (ed), EU Enlargement : A Legal Approach (Oxford: Hart, 
2004).  
69 D. Kochenov, ‘The Acquis and Its Principles: The Enforcement of the “Law” versus the Enforcement of “Values” 
in the European Union’ in A. Jakab and D. Kochenov (eds), The Enforcement of EU Law and Values (Oxford: OUP, 
2017) 9–27. 
70 T.T. Koncewicz, ‘Polxxit – Quo vadis, Polonia?’, Verfassungsblog 3 August 2020.  
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sole purpose and prevent what has now occurred in Poland and Hungary.71 Be that as it may, 

this failure would be less irreparable, if not for the unfortunate realisation by the Commission 

and others that when the clock chimes ‘accession’, all its intrusive interventions, telling states 

how many judges to appoint,72 how many readings to have in parliament and what kind of 

public administration school to put in place, must stop: falling as they do outside the scope of 

conferral. This midnight terminus when crystal carriages tend to turn into pumpkins and pre-

accession dreams of justice into Zbigniew Ziobro is what the Court has potentially undone in 

Repubblika. The importance of this undoing is huge for three reasons: 

 

Firstly, we have to remember that there have never been more closely scrutinised countries 

in terms of EU values and institutional reforms than Poland and Hungary – reversing the 

midnight terminus of the Copenhagen dilemma could thus allow the Court to try to remedy 

the consequences of the Commission’s pre-accession failure, where heightened scrutiny did 

not translate into a guarantee against democratic and rule of law backsliding. In this context, 

it is definitely useful to delimit a proper boundary between the ‘bad’ – as in Poland – and the 

‘tolerable’ – as most other Member States maintain73 – involvement of political actors in 

decision making on judicial appointments and careers. The defence that ‘we only do what 

others are doing’ is frequently referred to by these two Member States.74 

 

Secondly, to emerge as the constitutional system that it promised to be the EU was bound to 

start drawing on its substantive values instead of declaring them off-limits. Failure to do this 

would have produced a system which boasted values that are only enforced on candidate 

countries but not members. Repubblika tackles this, but only in a deeply discriminatory 

manner. The problem of valuing the moment of accession is obvious:75 what about Greece, 

 
71 On this, D. Kochenov, EU Enlargement and the Failure of Conditionality (Alphen aan den Rijn: Kluwer Law 
International, 2008). 
72 E. De Ridder and D. Kochenov, ‘Democratic Conditionality in Eastern Enlargement: Ambitious Window 
Dressing’, (2011) 16 European Foreign Affairs Review 589–605. 
73 See most recently the EU Commission’s 2020 EU Justice Scoreboard: 
https://ec.europa.eu/info/sites/default/files/justice_scoreboard_2020_en.pdf 
74 For example by Poland for its reforms of the judicial system. See the White Paper on the Reform of the Polish 
Judiciary: https://www.statewatch.org/media/documents/news/2018/mar/pl-judiciary-reform-chanceller-white-
paper-3-18.pdf. This argument has been severely criticized by scholars, as well as by the Polish Supreme Court 
and Iustitia.  
75 In this regard, the question also arises how this non-regression principle should apply in cases where a certain 
measure can be seen as a step backwards for one value, but a step forwards for another. In this regard we could 
imagine as an example, a situation in which the composition of a judicial council or a judicial appointments 
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which, according to the Commission’s own assessments, was barely ready to accede? Are its 

institutions to be allowed only to be measured against their 1981 standard, while Malta’s are 

assessed on what was expected of candidate members two decades hence? Can a point of 

reference even precede the Copenhagen criteria of 1993, or should we just use Article 49 TEU 

as the legal grounds for non-regression, with non-regression itself being understood to be 

dynamic and not linked to a particular moment? In other words a ratchet, which does not 

allow Member States to reverse the progress they have made.76 

 

Thirdly, and in direct connection to the previous two: the assumption that there would be no 

democratic, rule of law and fundamental rights backsliding once a state joins the Union was 

nonsense from the start. The Court is now coming to terms with this historical fact. We may 

wonder what will come next – the educational rights of persons belonging to minorities in 

Latvia,77 restrictions on the family life of LGBTQI people in Hungary,78 or the Global Security 

Act in France?79 Examples of regression abound in quite a crowded field. Repubblika, with its 

crucial new principle, has an overwhelming potential to do justice. 

 

6. Conclusion 

Repubblika has been a reminder that big changes can come from small things. A seemingly 

rather straightforward case from the smallest EU Member State has provided a grand opening 

for a new and potentially truly far-reaching development in remedying the flaws in the design 

 

 

 
committee is changed from being composed solely of judges, to also including certain members who represent 
the executive and legislative branches. Whereas such a change could arguably be seen as a step back in terms of 
judicial independence, it could also be said to increase the accountability of the judiciary and increase the 
democratic legitimacy of the body in question. 
76 In this regard reference can be made to the recent opinion of AG Bobek in Prokuratura Rejonowa w Mińsku 
Mazowieckim (C-748/19) EU:C:2021:403 at [147-151]. He claims that Article 19(1) TEU should only apply in cases 
with a certain gravity and/or systemic nature. See also the article of Judge Rossi, who was the judge rapporteur 
in the Repubblika case. She alluded to Article 2 TEU also constituting a standstill clause, which would mean that 
it could oblige the Member States also to maintain a minimum level of respect for the founding values of the 
Union, even after accession. Nonetheless, she held that such a hypothesis concerned ‘systemic defects of the 
rule of law’: Rossi, op cit., 657. 
77 On this, A. Dimitrovs, ‘Riga on Venice on a Collision Course. On the Controversial New Constitutional Court 
Decisions on Minority Languages in Latvia’, Verfassungsblog 23 June 2020. 
78 On this, E. Polgári and T. Dombos, ‘A New Chapter in the Hungarian Government’s Crusade Against LGBTQI 
People’, Verfassungsblog 18 November 2020. 
79 On this, K. Ajji, ‘The Rise of a Dissuasive Democracy in France Intimidating the press and the public from 
reporting about police operations would set democracy off-air’, Verfassungsblog 28 November 2020.  
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of the values enforcement in the EU, potentially able to tackle the shortcomings built into the 

design and enforcement of the pre-accession political conditionality in the areas of 

democracy and the rule of law, thus going to the heart of EU values. In other words, in 

addition to contributing to the incremental development of EU law on judicial independence, 

building on the recent achievements of the ECJ’s case law rooted in Articles 19 TEU and 47 of 

the Charter, the judgment in Reppublika also makes a fundamental leap forward, by opening 

up radically new possibilities of supranational engagement with the adherence to the values 

of Article 2 TEU at the Member State level: a possibility which was missing before April 20 

2021.   
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