
 

  

 

 

 

 

 

Authority, legitimacy and  

the Rule of Law in EU migration policy 

Julinda Beqiraj  

Katri Gadd 

Barbara Grabowska-Moroz 

 



 

 

www.reconnect-europe.eu  Page 2 of 38 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

DISCLAIMER 

This project has received funding from the European Union’s Horizon 2020 Research & Innovation programme under Grant 

Agreement no. 770142. The information in this deliverable reflects only the authors’ views and the European Union is not 

liable for any use that may be made of the information contained therein. 

 

DISSEMINATION LEVEL 

Public 



 

 

www.reconnect-europe.eu  Page 3 of 38 

 

Project:   
GA:   
Horizon 2020: 
Funding Scheme:  

RECONNECT - Reconciling Europe with its Citizens through Democracy and Rule of Law 
770142 
H2020-SC6-CULT-COOP-2017-two-stage 
Collaboration Project 

 

 

 

 

 
 

Authority, legitimacy and the 
Rule of Law in EU migration 

policy 
 

Work Package 13 - Deliverable 2 

 

 

 

 

 

 

 

Due date: 30.04.2021 
Submission date: 30.04.2021 
Lead beneficiary: University of Groningen 
Authors: Julinda Beqiraj (Bingham Centre for the Rule of Law), Katri 

Gadd (Åbo Akademi University), Barbara Grabowska-Moroz 
(CEU Democracy Institute) 

 

  



 

 

www.reconnect-europe.eu  Page 4 of 38 

 

Content 
 

1. Introduction ..................................................................................................................................... 5 

2. Socio-legal approach to the migration policies ................................................................................ 5 

From the public rhetoric and perception to the migration policy making .................................. 7 

Rhetoric, social realities and making politics – affecting the work of the courts? ...................... 9 

3. Migration, rule of law, authority and legitimacy ............................................................................ 12 

4. The Council of Europe’s legal framework on rule of law and migration and its implementation in 

the light of ECtHR case-law ............................................................................................................ 15 

Legality ...................................................................................................................................... 17 

Legal certainty ........................................................................................................................... 19 

Prohibition of arbitrariness ....................................................................................................... 20 

Non-discrimination ................................................................................................................... 22 

Access to justice ........................................................................................................................ 23 

Asylum applications .............................................................................................................. 23 

Residence permit applications............................................................................................... 25 

Expulsion of regular migrants. .............................................................................................. 25 

Detention proceedings .......................................................................................................... 26 

5. The European Union and asylum case-law – overview .................................................................. 27 

Dublin Regulation ...................................................................................................................... 28 

Relocation mechanism .............................................................................................................. 31 

Qualification Directive ............................................................................................................... 33 

Asylum Procedures Directive .................................................................................................... 34 

6. Concluding remarks ....................................................................................................................... 36 

 

  



 

 

www.reconnect-europe.eu  Page 5 of 38 

 

1.  Introduction 

The existential crisis of the European Union (EU)1 discussed broadly in the academic literature seems to 

remain abstract for many, however, the refugee crisis goes beyond this assumption and affects directly 

the lives of many. Even though the rules on refugees are only part of the EU migration policy, they 

dominated the debate in this field. It resulted in looking for effective political solutions on the EU level, 

however, it also constituted a battlefield for practical meaning of the right to asylum – a fundamental 

right and an international obligation for countries, recognized in the 1951 Geneva Convention on the 

protection of refugees. The anti-refugee narrative present across Europe constitutes however an 

enormous challenge to the right to asylum. In many European countries judgements in asylum cases are 

openly contested and perceived as illegitimate. Such a situation affects not only the effectiveness of the 

migration policies and their legitimacy but also undermines the practical implementation of the binding 

legal norms (e.g. EU “Dublin Regulation”2). In this sense, there is a strong link between the refugee crisis 

and the rule of law standards. Additionally, judicial review of the decisions regarding the right to asylum 

(and other rights related to it) remains the main tool of protecting it, which means that in a broader 

perspective the courts’ case-law in asylum cases constitutes an important aspect of the refugee crisis in 

the context of the rule of law. 

We argue that compliance with the rule of law standards legitimizes the migration policies as well as 

their implementation by domestic authorities. However, the relationship between power, authority, 

legitimacy and the rule of law is complex because of the impact on the attitude of people towards 

migration. The paper provides, first of all, a brief socio-legal study of the consequences of the judicial 

approach within this policy field, based on the RECONNECT survey data (WP2)3 and some in-depth 

interviews giving us insights from France, Italy, Spain and Germany, Sweden and Hungary. Moreover, 

we reflect on some recent findings from Finland, regarding the possible impacts of public discourses on 

the work of the courts. Secondly, the paper analyses the European post-2015 asylum jurisprudence of 

the European Court of Human Rights, which has both informed and set the boundaries for the actions 

of State authorities and the protection of the rights of migrants (including asylum seekers) in the context 

of admission, expulsions, residence, administrative detention and family rights. Finally, the paper 

presents the general overview of the most important case-law of the Court of Justice of the EU.  

 

2. Socio-legal approach to the migration policies 

When we look at the judicial approach and socio-legal perspective we ought to pay attention to three 

different, yet tightly interlinked aspects, which exist in a dynamic continuum. First, we need to analyse 

 

1 A. Menéndez, The Existential Crisis of the European Union. German Law Journal (2013), 14(5), 453-526. 

2 Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013 establishing the 
criteria and mechanisms for determining the Member State responsible for examining an application for 
international protection lodged in one of the Member States by a third-country national or a stateless person 
(recast). 

3 C. Plescia, J. Wilhelm, S. Kritzinger, T. Schüberl, J. Partheymüller, (2020) "RECONNECT  2019 European Parliament 
Election Panel Survey (SUF edition)",https://doi.org/10.11587/MOV0EZ, AUSSDA, V1. 
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how people talk about migration4, how people consider the legal binding responsibilities of the 

European countries and the EU, and finally what kinds of rights the European citizens consider important 

to be guaranteed to the immigrants. This is essential to understand as the previous studies have clearly 

shown that governments frequently seek to establish laws and policies for which there is a public 

support and which will not provoke an outcry from the general public.5 Second, we need to pay attention 

to the policies and legal practice and whether they are motivated through judicial arguments. Moreover, 

it is of outmost importance to see the impact of the dynamics of people “wanting” certain policies and 

policymakers applying the wishes in practice. These dynamics are prone to create certain types of 

discourses around immigration, which in turn might have far-reaching implications. In order to 

guarantee the basic legal rights of people and the realisation of their human rights, we ought to 

understand the interconnectedness of these aspects mentioned and evaluate how the dynamics may 

affect the work of the courts.   

During the past decade, the EU has encountered two crises, the economic crisis in the Eurozone and 

later the so-called migration crisis. The joint effects of these crises have been studied. People have been 

worried about their personal economic situations due to downturn, but also more broadly. Many 

Europeans have been concerned about the economic situation of their own country.6 Studies reveal 

that socio-economically vulnerable populations feel more threatened by the consequences of 

competition with immigrants and consequently tend to have a negative attitude towards immigration.7 

The increase in the amount of asylum seekers after the economic crisis resulted in growing concerns 

about the future.  

Our interviews strengthen previous findings that some policies and policy suggestions are motivated by 

various legal arguments. Various laws come together in immigration policies and the joint effect of 

different laws and policies is challenging to comprehend without broad knowledge. On the other hand, 

policies related to immigration are often motivated also with affectual arguments, arguments that raise 

emotions. It is difficult to reply to affectual arguments with for example scientific and often complicated 

factual arguments. Those different types of arguments are rarely commensurate. The existing research 

suggests that anti-immigrant sentiments and desire for stricter policies are a product of the perceived 

economic threat posed by immigrants.8 In addition to this, perceived cultural, and religious threats 

 

4 See more detailed analysis on the rhetoric and perceptions about migration: Katri Gadd, Relation between 
Democracy, the Rule of Law, Politicisation and Citizens’ Perception of EU Migration Policies, RECONNECT 
Deliverable 13.3. April 2021 - https://reconnect-europe.eu/wp-content/uploads/2021/04/D13.3.pdf. 

5 A. Maher, A. Aljafari, A. Maher, The perceived threats from migrants and their effects on government service 
quality. Journal of Global Marketing (2017) 30(2): 55-71. 

6 J. Eberl, C. Meltzer, T. Heidenreich, B. Herrero, N. Theorin, F. Lind, R. Berganza, H. Boomgaarden, C. Schemer, J. 
Strömbäck, The European media discourse on immigration and its effects: a literature review. Annals of the 
International Communication Association (2018) 42(3): 207-223. 

7 E. Davidov, M. Semyonov, Attitudes towards immigrants inEuropean societies. International Journal of 
Conparative Sociology (2017) 58(5): 359-366. 

8 C. Kentment-Cin, C. Erisen, Anti-immigration attitudes and the opposition to European integration: A critical 
assessment. European Union Politics (2017) 18(1): 3-25. 
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posed by immigrants have gained attention in Europe specifically during the last decade.9 This situation 

was prone to trigger support for anti-immigration sentiments and the right-wing political parties. 

 

From the public rhetoric and perception to the migration policy making 

Immigration is an emotionally loaded political issue at the forefront of domestic and EU-level debates.10 

This becomes obvious in our RECONNECT survey analysis also. According to that data, immigration was 

the most discussed topic in the European media during the period from March 2015 to March 2016.11 

Moreover, other studies regarding news coverage discovered that “immigration and integration” were 

among the most negatively represented topics in political news.12 This is important as frequent exposure 

to negative media messages leads to negative attitudes towards immigration and may activate 

stereotypical cognitions of migrants groups and even influence voting choices.13 

Europe is not homogeneous in its reactions to immigration, yet some commonalities have been found. 

Overall, the attitudes towards immigration have become stricter and the discourses revolve around 

security and threat images (however, it needs to be noted that during the past year, 2020, media 

coverage and public talk have largely concentrated on the Covid-19 pandemic occupying media space 

from the news related to immigration. See RECONNECT deliverable 13.3, which discusses in detail the 

elite rhetoric in European media and its consequences for migration policymaking and attitudes towards 

immigration). Immigration is often portrayed as an increasing security threat through a perceived 

increase in the likelihood of violence, crime, or terrorist attacks (Meltzer et al., 2018). According to our 

data, questions such as what rights immigrants deserve and which services should be provided, and to 

whom have become common. The conclusion has been made in other studies also; migration and the 

cultural diversity of ethnic migrants have become a major public issue causing much controversy among 

politicians and the citizens.14 

Downturn and declining economic conditions were a source of increase in the perceived threat of 

competition over economic resources, which in turn, was likely to increase negative attitudes towards 

immigration as mentioned.15 Even in countries such as Spain and Italy, with a long history of 

 

9 J. Eberl, C. Meltzer, T. Heidenreich, B. Herrero, N. Theorin, F. Lind, R. Berganza, H. Boomgaarden, C. Schemer, J. 
Strömbäck, The European media discourse on immigration and its effects: a literature review. Annals of the 
International Communication Association (2018) 42(3): 207-223. 

10 C. Erisen, S. Vasilopou, D. Kentmen-Cin, Emotional reactions to immigration and support for EU cooperation on 
immigration and terrorism. Journal of European Public Policy (2020) 27(6): 795-813. 

11 A. Gora, Handbook for Representative Claims Analysis. RECONNECT Deliverable D2.2. (2019) Available at: 
https://reconnect-europe.eu/wp-content/uploads/2019/09/D2.2-update-July-2019.pdf. 

12 See e.g. F. Esser, S. Engesser, J. Matthes, R. Berganza, Negativity. In C.H. de Vreese, F. Esser and D.N. Hopmann 
(eds.) Comparing Political Journalism. London: Routledge 2017, pp.71-91. 

13 J. Eberl, C. Meltzer, T. Heidenreich, B. Herrero, N. Theorin, F. Lind, R. Berganza, H. Boomgaarden, C. Schemer, J. 
Strömbäck, The European media discourse on immigration and its effects: a literature review. Annals of the 
International Communication Association (2018) 42(3): 207-223. 

14 I. Inuwa-Dutse, M. Liptrott, I. Korkontzelos, Migration and Refugee crisis: a critical analysis of online public 
perception. arXiv:2007.09834v1 [cs.SI] Cornell University (2020). 

15 See, E. Davidov, M. Semyonov, Attitudes towards immigrants inEuropean societies. International Journal of 
Conparative Sociology (2017) 58(5): 359-366. 



 

 

www.reconnect-europe.eu  Page 8 of 38 

 

immigration, but also in Germany people have been asking why “we” put our scarce resources on 

immigrants while we are closing schools and the national basic services are inadequate. Moreover, the 

threat discourse has also included the fear of increased violence for instance in form of petty criminality 

but also the form of terrorism.16 Nevertheless, the rhetoric creates and renews the social structures and 

people’s perceptions of immigration.17 Those who are less tolerant towards immigrants and feel 

threatened, for one reason or another, will not support immigrants gaining more protection, rights and 

freedoms from the supranational level, but instead will prefer strict national control over EU control.18 

It has been shown that the endorsement of cultural rights for immigrants depended on whether the 

immigrants were seen as being themselves responsible for their situation or not.19 Other research has 

evidenced that people who strongly believed that most immigrants have no other choice but to leave 

their home country, indicated stronger feelings of empathy and stronger support for cultural rights and 

assistance to migrants.20 

The rhetoric and threat discourses have been harnessed for instance by populist political parties. 

According to our in-depth interviews, the populist voices have been loud in the media and on the streets 

in different European countries. The claim of populists is based on the mobilisation of a united “people” 

against an enemy or enemies that allegedly undermine the common good, rendering the “people” into 

a victim.21 This has been prone to increase the perception of immigrants as undeserving protection and 

rights. Populists seem to represent an outright rejection of multiculturalism, picturing an authentic 

“people” that the populists represent, that excludes foreigners and immigrants.22 Based on our findings, 

in Italy for instance, as in many other countries also, populist parties are repeatedly disdained by other 

types of political actors, and populist parties’ ways to express and often simplify complex phenomena, 

such as the one of migration, has not been seen as a good way to do politics. Many political actors 

remain too quiet next to loud populist voices. As one Italian politician stated, “As the loudest voice 

seems to count, it will be difficult to challenge the prevailing discourse of immigrants invading Italy”.  

 

16 See K. Gadd, Relation between Democracy, the Rule of Law, Politicisation and Citizens’ Perception of EU 
Migration Policies, RECONNECT Deliverable 13.3. April 2021 - https://reconnect-europe.eu/wp-
content/uploads/2021/04/D13.3.pdf. 

17 A. Jokinen, K. Juhila, E. Suoninen, Diskursiivinen maailma: Teoreettiset lähtökohdat ja analyyttiset käsitteet. In: 
A. Jokinen, K. Juhila and E. Suominen (eds.)  Diskurssianalyysi. Teoriat, peruskäsitteet ja käyttö. Helsinki: Vastapaino 
2016, p. 21-42. 

18 C. Erisen, S. Vasilopou, C. Kentmen-Cin, Emotional reactions to immigration and support for EU cooperation on 
immigration and terrorism. Journal of European Public Policy (2020) 27(6): 795-813. 

19 M. Gieling, J. Thijs, M. Verkuyten, Voluntary and involuntary immigrants and adolescents’ endorsement of 
cultural maintenance. International Journal of Intercultural Relations (2011)35, 259-267. 

20 M. Verkuyten, K. Mepham, M. Kros, Public attitudes towards support for migrants: the importance of perceived 
voluntary and involuntary migration. Ethnic and Racial Studies (2018) 41(5): 901-918. 

21 P. Blokker, Populism as a constitutional project. International Journal of Constitutional Law (2019) 17(2): 536–
553. 

22 Donders, 2020. 



 

 

www.reconnect-europe.eu  Page 9 of 38 

 

Public opinion of the citizens affects public policy, as parties of any kind need public support to get 

elected.23 Recent research demonstrates that public opinion positively correlates with policy output.24 

Politicians assumed to be office-seeking and interested in retaining power,25 take into account citizens’ 

concerns about political issues, which in turn shapes how the governments respond with legislative 

action.26 As immigration as a topic is strongly debated, it is also used as a useful tool to make politics. 

In the light of our research, politicians in Spain, Italy and Hungary, who loudly talk about immigration, 

rarely motivated their views regarding migration policies with judicial arguments. In case judicial 

arguments were used, the arguments were often related to the right to express one’s self, which is an 

argument for allowing even discriminating way of talking or writing about different ethnic groups. The 

political actors, considering international law, EU Treaties, or for example human rights as arguments 

for certain immigration policies, are much quieter. Moreover, when an issue is represented with 

affectual claim, such as in the case of Italy and Spain, “there they come with the boats and will end up 

invading the country” when the issue triggers an affective reaction for example in form of perceived 

threat, it is rather challenging to tackle the argument with a fact-based argument. Arguments, such as, 

“According to the international law, everyone has a legal right to apply for asylum” or “Statistically 

immigrants are not a threat for the national safety”, are not as effective as the arguments increasing 

the perceived threat. On the one hand, for example in Germany and France rights-based arguments 

were used. According to our interviews with the Europe correspondents in Germany and France, the 

legacy of history is strong in those countries. In Germany, for instance, it is important to do politics 

securing the lives but also free movement. In this regard, the legacy of the history and the violations 

that occurred in Germany, and the Berlin wall affect the free movement strongly. In France, rhetoric 

referring to human rights and France as a country of Moliere has been used. Policy makers and an 

increasing amount of French stress the essentiality that the immigrants internalise the French values 

and customs, that they become French through a cultural process. In France, the issue of a veil as a 

symbol of Islam has been widely debated. It has been raised as a symbol of otherhood, which is against 

the French values. New norms, beliefs and symbols can be considered as opposed to what one values, 

leading to the fear that other cultures will override the in-groups way of life.27  

 

Rhetoric, social realities and making politics – affecting the work of the courts?   

As concluded, the rhetoric has wide implications on a general perception of immigrants but also 

migration policy making. With the increasing opposition to immigrants in some countries, governments 

 

23 C. Meltzer, J. Eberl, N. Theorin, F. Lind, C. Scemer, H. Boomgaarden, J. Strömbäck, T. Heidenreich, Perceptions 
of the Impact of Immigration and Attitudes Towards Free Movement Within the EU: A Cross-National Study. A 
paper prepared as part of the Horizon2020 project REMINDER – Role of European Mobility and its impacts in 
narratives, debates and EU reforms. 

24 J. Boswell, J. Corbett, K. Dommet, W. Jennigs, M. Flinders, R. Rhodes, M. Wood, What can political ethnography 
tell us about anti-politics and democratic disaffection? European Journal of Political Research (2019) 58(1): 56-71. 

25 B. Bueno de Mesquita, A. Smith, R. Siverson, J. Morrow, The Logic of Political Survival. Cambridge, MA: MIT Press 
2005. 

26 L. Davis, S. Deolo, Immigration and the rise of far-right parties in Europe. Ifo DICE Report (2017) 15(4): 10-15. 

27 A. Maher, A. Aljafari, A. Maher, The perceived threats from migrants and their effects on government service 
quality. Journal of Global Marketing (2017) 30(2): 55-71. 
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face more pressure to enact laws that favour citizens over the immigrants, assuming that citizens desire 

preferential treatment, which is not always the case.28 The discourses around immigration and 

immigrants have an impact on the social realities and consequently on citizens’ attitudes regarding 

immigrants and immigration policies. The way in which immigrants are represented in the media or 

even in government proposals, White papers or ordinances have wider implications in society as they 

paint a picture of who immigrants are and often indirectly, what they deserve. Social injustice against 

other groups largely exists because members of the discriminating group are able to legitimize the social 

injustice.29 The negative rhetoric, with various representations of immigrants as threats for European 

citizens, is used to legitimize the social injustice and more restrictive measures still maintaining the 

positive self-image. International research30 has recognised sentiments of a zero-sum game in the 

discussion of the rights of immigrants. The rights of the migrants are sometimes represented as a loss 

of rights of the host country citizens. This was evident in our research also. In Italy, for instance, people 

have shown their concerns about whether or not they can continue having crucifixes in classrooms. In 

Germany and Italy, the right-wing political parties have tried to frighten citizens by using arguments 

from the Great replacement theory, anticipating that the German or Italian people and values will be 

replaced by the values of the immigrants. Those who are intolerant and feel threatened will not support 

immigrants gaining more protection, rights and freedoms, but would instead prefer relying on strict 

national policies.31 Poor understanding of what drives public sentiments, particularly the fear of 

immigration-terrorism link, can lead to dire policy decisions, such as more stringent selection and 

admission requirements, a lack of access to long-term settlement, and rights associated with the status 

of immigrants, or the deportation of foreign citizens.32 On the other hand, according to our interviews, 

German media does not have anymore the kind of crisis journalism regarding immigration, which was 

the case in 2015 and 2016. In fact, far-right extremism has become more concerning for German than 

immigration. 

Politicians have incentives to respond to public opinion via legislative output for maximizing the chances 

to stay in power. However, new research in Finland regarding the joint impacts of the changes in the 

Alien act and its application procedures33 demonstrates that the impacts of the discourses produced 

during the drafting of the laws do not remain merely in that process. In fact, the consequences are in 

continuum beginning from the social discourses, which can be recognised from other research also. For 

that research, Pirjatanniemi et al. analysed 13 government proposals regarding the most essential 

changes in the Alien act. The changes considered specifically international protection. The research 

 

28 Ibidem. 

29 Ibidem. 

30 See e.g. C. Meltzer, J. Eberl, N. Theorin, F. Lind, C. Scemer, H. Boomgaarden, J. Strömbäck, T. Heidenreich, 
Perceptions of the Impact of Immigration and Attitudes Towards Free Movement Within the EU: A Cross-National 
Study. A paper prepared as part of the Horizon2020 project REMINDER – Role of European Mobility and its impacts 
in narratives, debates and EU reforms (2018).   

31 C. Erisen, S. Vasilopou, C. Kentmen-Cin, Emotional reactions to immigration and support for EU cooperation on 
immigration and terrorism. Journal of European Public Policy (2020) 27(6): 795-813. 

32 T. Böhmelt, V. Bove, E. Nussio, Can terrorism abroad influence migration attitudes at home? AJPS, American 
Journal of Political Science (2020) 64(3): 437-451. 

33 Pirjatanniemi, E., Lilja, I., Helminen, M., Vainio, K., Lepola, O. and Alvesalo-Kuusi, A. (2021). Ulkomaalaislain ja 
sen soveltamiskäytännön muutosten yhteisvaikutukset kansainvälistä suojelua hakeneiden ja saaneiden asemaan. 
Valtioneuvoston selvitys- ja tutkimustoiminnan julkaisusarja 2021:x. 
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distinguished discourses with which policy makers motivated the need for stricter immigration 

policies.34 Such discourses were, for instance, abuse of the asylum system, a growing number of asylum 

seekers and refugees and the need to have similar laws to the other European countries (not more 

liberal than other EU countries guaranteeing more rights). The ways in which asylum seekers and 

refugees were represented in the government proposals in Finland, affect citizens, media and policy 

makers.35 However, it is of the outmost importance to note that those government proposals might 

become judicial arguments.36 There are indications to believe that the language in the government 

proposals might have had an impact on the authorities applying the law when they use their discretion, 

for instance, in determining whether to believe the story of asylum seeker and whether or not to 

consider her fear to be justified.37  

 

34 Ibidem 

35 Ibidem. See also See e.g. Verkuyten, M., Mepham, K. and Kros, M. (2018). Public attitudes towards support for 
migrants: the importance of perceived voluntary and involuntary migration. Ethnic and Racial Studies, 41(5): 901-
918. 

36 Pirjatanniemi, E., Lilja, I., Helminen, M., Vainio, K., Lepola, O. and Alvesalo-Kuusi, A. (2021). Ulkomaalaislain ja 
sen soveltamiskäytännön muutosten yhteisvaikutukset kansainvälistä suojelua hakeneiden ja saaneiden asemaan. 
Valtioneuvoston selvitys- ja tutkimustoiminnan julkaisusarja 2021:x. 

37 Ibidem. 
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3. Migration, rule of law, authority and legitimacy 
 

Migration, in general, remains a broad issue, which deals with the movement of persons away from 

their place of usual residence, either across an international border or within a State.38 

Concerning the status of refugees and asylum seekers, the most basic legal framework was established 

by the 1951 Refugee Convention, which core principle is non-refoulement, which asserts that a refugee 

should not be returned to a country where they face serious threats to their life or freedom. The 1951 

Convention is the main point of reference in the EU Charter of Fundamental Rights. Article 18 of the  

Charter states that the right to asylum shall be guaranteed with due respect for the rules of the Geneva 

Convention of 28 July 1951 and the Protocol of 31 January 1967 relating to the status of refugees and 

in accordance with the Treaty on European Union and the Treaty on the Functioning of the European 

Union (hereinafter referred to as “the Treaties”). In M39 the Court of Justice found that the EU law 

provides for a more extensive international protection than that guaranteed by the Geneva Convention. 

Under the Lisbon Treaty the Union shall develop a common policy on asylum, subsidiary protection and 

temporary protection with a view to offering appropriate status to any third-country national requiring 

 

38 Glossary on Migration, International Organization for Migration UN Migration 2019, p. 137. 

39 Judgment of the Court (Grand Chamber) of 14 May 2019, M and Others v Commissaire général aux réfugiés et 
aux apatrides, Joined Cases C-391/16, C-77/17 and C-78/17, ECLI:EU:C:2019:403 

Categories of migrants* 

Migrants are individuals who move from their country of usual 

residence or nationality to another country (international migrants). The 

reason for displacement determines their status in the host country and 

the level of international legal protection. 

One important category is that of asylum seekers or refugees, who flee 

their country to escape persecution (Article 1A, 1951 Convention 

relating to the Status of Refugees (also Geneva Convention)). They are 

entitled to special protection guaranteed by the Geneva Convention. 

If individuals leave their country for reasons other than ‘persecution’ in 

the sense of the Geneva Convention, they will only enjoy general 

protection under international human rights law. Three main categories 

can be identified, comprising more detailed subcategories (e.g. migrant 

workers, skilled/unskilled migrants, short term migrants, students etc.): 

- regular migrants, who have obtained the authorisation to enter and 

lawfully stay in the host country; 

- undocumented migrants, who lack a valid document authorising 

them to stay in the foreign country, because they entered the 

country illegally or because the entry permit has expired; 

- other migrants in need of protection, such as stateless persons, 

victims of trafficking, unaccompanied children, who also seek 

protection under international law. 

Usually the terms ‘migrants’ and ‘aliens’ are used as synonyms. 

*For specific definitions see IOM Glossary on Migration, No. 34, 2019. 

https://publications.iom.int/system/files/pdf/iml_34_glossary.pdf
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international protection and ensuring compliance with the principle of non-refoulement.40 The Treaty 

requires also that asylum policy will be governed by the principle of solidarity and fair sharing of 

responsibility between the Member States. The Common European Asylum System (CEAS) aims to 

implement the Treaty requirements regarding e.g. status of asylum, subsidiary protection or temporary 

protection.41 It is governed by, among others, the Asylum Procedures Directive,42 the Reception 

Conditions Directive,43 the Qualification Directive44 and the Dublin Regulation.45 It means that the 

implementation of the EU asylum policy leaves a decision on how to implement the rules expressed in 

the directives. Lack of full harmonization can be perceived as problematic in the context of the refugee 

crisis in Europe.46  

The EU migration policy was evolving over decades. Its main specificity was that it was established in a 

fit of single-market-mindness.47 Until the mass flows of people in recent years, the migration and asylum 

policies were perceived as rather marginal,48 especially compared with free movement within the EU.49 

Proposal of the solutions to the refugee crisis was mostly concentrated on a more centralized approach 

towards migration, which required further integration in these policies. A similar approach was adopted 

as a result of the Eurozone crisis.50 However, in the euro crisis, the actions undertaken at the EU level 

were taken “in the absence of a meaningful degree of thick democratic legitimacy, in particular in 

 

40 Article 78(1) TFEU. 

41 Article 78(2) TFEU. 

42 Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common procedures 
for granting and withdrawing international protection. 

43 Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down standards for 
the reception of applicants for international protection (recast). 

44 Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on standards for the 
qualification of third-country nationals or stateless persons as beneficiaries of international protection, for a 
uniform status for refugees or for persons eligible for subsidiary protection, and for the content of the protection 
granted (recast). 

45 Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013 establishing the 
criteria and mechanisms for determining the Member State responsible for examining an application for 
international protection lodged in one of the Member States by a third-country national or a stateless person. 

46 A. Niemann, N. Zaun, EU Refugee Policies and Politics in Times of Crisis: Theoretical and Empirical Perspectives, 
JCMS 2018 Vol. 56. Number 1. pp. 3–22. The author stated that “it became clear that the lack of harmonization of 
asylum legislation had (significantly) contributed to the crisis, not least in terms of prompting differing/diverging 
migratory pressures across the EU”. (p. 12) 

47 A. Menéndez, The Refugee Crisis: Between Human Tragedy and Symptom of the Structural Crisis of European 
Integration, European Law Journal, Vol. 22, No. 4, July 2016, pp. 388–416 (p. 392). 

48 K. Gadd, V. Engström, B. Grabowska-Moroz, Democratic Legitimacy in EU Migration Policies, RECONNECT 
Deliverable 13.1, p. 14. 

49 L. Azoulai, K. de Vries, Introduction. In: EU Migration Law: Legal Complexities and Political Rationales, Azoulai, L. 
and de Vries, K. (eds). Oxford University Press, Oxford, UK 2014, p. 1-13. 

50 D. Piana, A. Nato, Strengthening legitimacy and authority in the EU: a new model based on democratic rule of 
law, RECONNECT Deliverable 4.4, p. 31. 
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relation to budgetary discipline and structural reform”.51 As a result, the legitimacy of the decision-

making process remains the main concern of the euro crisis to the constitutional structure of the EU.52 

At the same time, binding EU Treaties remain an important source of legitimacy of the EU policies, 

together with the representative credentials of the European Parliament and the Member State 

governments endorsing EU actions in the European Council.53 It means that legality – one of the main 

elements of the rule of law is an important source of legitimacy of the EU policies. The rule of law as a 

principle of the European constitutional order draws from national constitutional orders and the 

European Union (EU) and European Convention of Human Rights (ECHR) legal frameworks - its core 

meaning and components are widely accepted across legal systems.54 However, the legitimacy of an 

international organization is not a “simple extension of the political authority of states founded on their 

consent as international actors”.55  

The legitimacy of the EU and its policies face numerous challenges. The general one deal with decisions 

made at the supranational level, whereas citizens elect representatives at the national level.56 However, 

Member States confer authority on the EU, and thus, legitimize its actions.57 Criticism of the way how 

the EU institutions handle the crisis affects the legitimacy of the EU migration policy itself, especially 

due to the limited scope of the EU competences in this field. Refusal to implement the Council’s 

decisions on temporary relocation mechanism, expressed mainly by States where the rule of law 

backsliding was diagnosed, constitutes additionally a great challenge to the rule of law in the EU. The 

fact that a binding agreement between the Member States is not obeyed by some of them undermines 

the authority of the EU law, and by that undermines the formal legitimacy of the EU.58 Such a challenge 

to the authority of the EU law may also cause a risk of the “re-nationalised” solutions,59 e.g. the one 

announced by the German authorities who decided to suspend de facto the application of the Dublin 

system in 2015. 

 

51 D. Thym, The “Refugee Crisis” as a Challenge of Legal Design and Institutional Legitimacy, Common Market Law 
Review 2016 (53): 1545–1574, (p. 1565). 

52 Ibidem, p. 1566. 

53 K. Gadd, V. Engström, B. Grabowska-Moroz, Democratic Legitimacy in EU Migration Policies, RECONNECT 
Deliverable 13.1, p. 18. 

54 L. Pech, J. Grogan et al., Meaning and Scope of the EU Rule of Law, RECONNECT D7.2, p. 5 - https://reconnect-
europe.eu/wp-content/uploads/2020/05/D7.2-1.pdf. 

55 W. Sadurski, Supranational public reason: On legitimacy of supranational norm-producing authorities, Global 
Constitutionalism (2015), 4:3, 396–427 (p. 410). 

56 K. Gadd, V. Engström, B. Grabowska-Moroz, Democratic Legitimacy in EU Migration Policies, RECONNECT 
Deliverable 13.1, p. 18. 

57 J.H.H. Weiler, In the face of the crisis: Input legitimacy, output legitimacy and political messianism of European 
integration. In: T. Christiansen, S. Duke (Eds.), The Maastricht Treaty: Second thoughts after 20 years, Routledge, 
London, UK 2013, p. 141-158. 

58 K. Gadd, V. Engström, B. Grabowska-Moroz, Democratic Legitimacy in EU Migration Policies, RECONNECT 
Deliverable 13.1, p. 20. 

59 Ibidem. 
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The system of parallel competences that allows Member States to pursue their own policies alongside 

EU policy constitutes an important factor in the way how the EU deals with the refugee crisis.60 This 

specificity of the EU legitimacy resulting from the EU migration policy should be seen together with the 

broader perspective of the multi-level governance. “The European rule of law is therefore diluted, not 

only in terms of the subject legitimacy of the exercise of power but also in terms of the quantitative 

distribution of the authority among the traditional power: legislative, administrative and judicial”.61  It is 

the role of the judiciary that this paper concentrates on. An important part of this analysis deals with 

fundamental rights, which are also linked to legitimacy. “The EU’s legitimacy is compromised externally 

as well, as immigrants and especially asylum seekers see their rights reduced, denied or violated, 

contrary to the basic values of the EU.”62 

 

4. The Council of Europe’s legal framework on Rule of Law and 

migration and its implementation in the light of ECtHR case-law 
 

Enforcement of rule of law safeguards and effective protection of human rights are closely related. As 

the CoE Committee of Ministers has explained, “the rule of law principle is one of the three fundamental 

principles of the Council of Europe, together with pluralist democracy and respect for human rights”.63 

The three principles are closely interconnected and “can be seen as three partly overlapping circles”. 64 

Some principles, such as equality and non-discrimination, belong to all three notions while others are 

more directly associated with two of the three notions, such as the fair trial principle (rule of law and 

human rights). Also, as stated in the Venice Commission’s Checklist, “The Rule of Law would just be an 

empty shell without permitting access to human rights. Vice-versa, the protection and promotion of 

human rights are realised only through respect for the Rule of Law”.65 

In the absence of a specific right to asylum in the ECHR, the respective court has provided substantive 

protection through other fundamental rights, such as the right to life, the prohibition of inhuman and 

degrading treatment, and the right to private and family life. Instead, the right to asylum is proclaimed 

in the EU Charter of Fundamental Rights66 and is supported by the principle of solidarity – a fundamental 

value of the European Union. 

 

60 F. Raphaëlle M. Gavas, A. Knoll, Challenges to a comprehensive EU migration and asylum policy, ECDPM 
December 2015 

61 D. Piana, A. Nato, Strengthening legitimacy and authority in the EU: a new model based on democratic rule of 
law, RECONNECT Deliverable 4.4. 

62 K. Gadd, V. Engström, B. Grabowska-Moroz, Democratic Legitimacy in EU Migration Policies, RECONNECT 
Deliverable 13.1, p. 21. 

63 The Council of Europe and the Rule of Law - An overview, CM(2008)170, Commitee of Ministers 1042bis 
Meeting, 27 November 2008, para. 25. 

64 Ibidem, 

65 Venice Commission, Rule of law Checklists, Adopted by the Venice Commissionat its 106thPlenary Session 
(Venice, 11-12 March 2016), para 31. 

66 Article 18 of the Charter of Fundamental Rights, OJ C 202, 7.6.2016, p. 389–405. 
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This chapter will assess rule of law and migration in the context of the European Convention on Human 

Rights (ECHR)67 and the jurisprudence of the European Court of Human Rights (ECtHR), against the 

background of the close relationship between the rule of law and human rights. The ECtHR has 

consistently affirmed that the rule of law is a concept inherent in all articles of the ECHR.68 In the field 

of migration, despite the absence of a specific right to asylum in the ECHR, the ECtHR protects and 

enforces the substantive human rights of migrants (in particular refugees and asylum seekers) by relying 

on procedural rule of law safeguards, such as non-discrimination and equal application of the law, 

proportionality, the principles of legality and legal certainty, the availability of effective remedies, the 

right to a fair trial and procedures, and the principle that any exercise of power should be subject to 

review by the courts. These apply to the different stages and aspects of the migration process, from 

access to the territory and asylum procedures in the destination country to conditions of stay, to 

expulsion procedures and their judicial review. Accordingly, the ECtHR has contributed to an increasing 

“judicialisation of protection duties at the supra-national level”, which has also had an impact on the EU 

asylum and migration policy.69  

Migration issues have generated a vast amount of case-law from the ECtHR, a more recent selection of 

which is presented in this Chapter as examples. Such case-law provides a basis for the interpretation of 

the meaning and scope of the (corresponding) rights set out in the EU Charter of Fundamental Rights. 

While each of the courts has read and applied the rights of refugees and asylum seekers from the angle 

of the respective system and instruments, namely the principle of non-refoulement for the ECtHR and 

the EU asylum acquis for the CJEU, a progressive “dialogue” between the courts has also taken place.70 

This has materialised in the form of judges of one court reading and applying the logic and principles of 

the other court in their own rulings and reasoning, and has resulted in the alignment (to a certain extent) 

of the protection granted.71 

As regards migration and migrants’ rights, control of entry, residence and expulsion of non-nationals is 

a sovereign right of each State, as a matter of international law and subject to their treaty obligations. 

However, in principle, the rights set out in the ECHR apply to all individuals, regardless of their 

nationality. Article 1 of the Convention requires States to “secure” the Convention rights to “everyone 

 

67 European Convention for the Protection of Human Rights and Fundamental Freedoms, Rome, 4.XI. 1950, 
<www.echr.coe.int/Documents/Convention_ENG.pdf>. 

68 For a summary of the case-law see: ‘Meaning and scope of the Rule of Law’ RECONNECT Working Paper, p. 25 
ff., <https://reconnect-europe.eu/wp-content/uploads/2020/05/D7.2-1.pdf>. 

69 E. Guild, The Europeanisation of Europe's Asylum Policy, International Journal of Refugee Law, Volume 18, Issue 

3-4, September/December 2006, p. 630–651; Zarevac, Samuel Boutruche, ‘The Court of Justice of the EU and the 

Common European Asylum System Entering the Third Phase of Harmonisation?’, in The Cambridge Yearbook of 

European Legal Studies, 2010, Vol. 12, p. 53-71. 

70 F. Ippolito, ‘A European Judicial Dialogue on Refugee Rights’, 2015, Human Rights & International Legal Discourse 
Vol. 9, No. 2, P. 184-211. However, see also Woltjer, Aleidus, ‘The European Court of Human Rights and the Court 
of Justice of the European Union: An Imperfect Match?: Interaction between Both Courts in the Field of 
Immigration Law’, Fundamental Rights and Principles: Liber Amicorum Pieter Van Dijk, 2013, p. 215-224. 

71 F. Ippolito, ‘A European Judicial Dialogue on Refugee Rights’, 2015, cit. p. 195. For a comprehensive analysis of 
EU and ECHR migration and refugee law see Cathryn Costello, ‘The Human Rights of Migrants and Refugees in 
European Law’, OUP, 2016. 
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within their jurisdiction”.72 The “Convention rights” mentioned in Article 1 comprise, for instance, the 

abovementioned Convention provisions that codify rule of law requirements. Moreover, a few 

provisions of the ECHR and its Protocols explicitly concern “aliens”, either directly or indirectly by 

limiting certain rights to nationals or lawful residents. Examples include: 

• Article 5 on deprivation of liberty which contains a closed list of justified exceptions. The list also 

includes the lawful arrest or detention of migrants to prevent their unauthorised entry into the 

country or with a view to deportation or extradition. 

• Article 4 of Protocol No. 4, which prohibits the collective expulsion of aliens. 

• Article 1 of protocol No. 7, which sets out procedural safeguards related to the expulsion of aliens 

that reflect rule of law principles.  

In addition, the Court has addressed violations of the substantive rights of migrants and asylum seekers 

in the context of the right to life (Article 2), the prohibition of inhuman and degrading treatment (Article 

3), and the right to respect for their private and/or family life (Article 8), by relying on the procedural 

guarantees enshrined in the rule of law as a principle which applies throughout the Convention.  

In the field of migration, the ECtHR protects and enforces the substantive rights of migrants by relying 

on procedural rule of law safeguards, which apply to the different stages and aspects of the migration 

process. The sections below give an overview of the main rule of law requirements regarding the rights 

of migrants and refugees deriving from the Convention, as set out in selected examples from recent 

ECtHR case-law.73 It is important to note that, when discussing the cases, the Court does not always 

draw an explicit link with or mention the rule of law as such, although there are specific references to 

rule of law elements, such as legality, legal certainty, non-discrimination, etc. Also, it is worth clarifying 

that in interpreting and applying the rule of law, the Court adopts a comprehensive approach, showing 

the interconnection between elements such as the absence of arbitrariness, legal certainty, equality 

before the law, etc., and their impact on the enjoyment of substantial rights. In the analysis of the case-

law below, we follow the functional definition of the rule of law elements set out in the Venice 

Commission’s rule of law Checklist,74 and address in turn each of the five components. 

Legality 

The principle of legality requires that State action should be in accordance with transparent, 

democratically enacted laws, not mere discretion. As such, the principle concerns the existence of laws 

and formal aspects of their adoption. Regarding migrants, the principle is explicitly stated in the context 

of procedural safeguards during the expulsion of aliens, and in relation to the deprivation of liberty, 

 

72 On challenges to the application in practice of such provision see M.-B. Dembour, ‘When Humans Become 
Migrants: Study of the European Court of Human Rights with an Inter-American Counterpoint’, OUP, 2015.  

73 For a general overview of the ECtHR jurisprudence on migration see: ECtHR, ‘Guide on the case-law of the 
European Convention on Human Rights – Immigration’, 31 August 2020; ECtHR, ‘Guide on the case-law of the 
European Convention on Human Rights – Prohibition of collective expulsions of aliens’, 31 December 2020; ‘Guide 
on the case-law of the European Convention on Human Rights – Procedural safeguards relating to expulsion of 
aliens’, 31 October 2020. 

74 Venice Commission, Rule of law Checklists, Adopted by the Venice Commissionat its 106thPlenary Session 
(Venice, 11-12 March 2016). 

https://www.echr.coe.int/Documents/Guide_Immigration_ENG.pdf
https://www.echr.coe.int/Documents/Guide_Immigration_ENG.pdf
https://www.echr.coe.int/Documents/Guide_Art_4_Protocol_4_ENG.pdf
https://www.echr.coe.int/Documents/Guide_Art_4_Protocol_4_ENG.pdf
https://www.echr.coe.int/Documents/Guide_Art_1_Protocol_7_ENG.pdf
https://www.echr.coe.int/Documents/Guide_Art_1_Protocol_7_ENG.pdf
https://www.echr.coe.int/Documents/Guide_Art_1_Protocol_7_ENG.pdf
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either prior to the State’s grant of authorisation to enter or in the context of the procedure of 

deportation or extradition.  

Article 1 of Protocol No. 7 of the ECHR states that:  

“An alien lawfully resident in the territory of a State shall not be expelled therefrom except 

in pursuance of a decision reached in accordance with law (…)”.  

Article 1 of Protocol No. 7 applies solely to a specific group of migrants, namely in the context of 

expulsions of aliens who are “lawfully resident” on the territory of a State party.  

Article 5 of the ECHR establishes that:  

“No one shall be deprived of his liberty save in the following cases and in accordance 

with a procedure prescribed by law: (…) (f) the lawful arrest or detention of a person 

to prevent his effecting an unauthorised entry into the country or of a person against 

whom action is being taken with a view to deportation or extradition.” 

In Muhammad and Muhammad v. Romania the Court explained that the term “law” refers to the 

domestic law of the State concerned and that it concerns not only the existence of a legal basis in 

domestic law, but also the quality of the law (we will address this aspect below under “legal certainty”).75 

Also, in Baka v. Hungary the Grand Chamber emphasised that national legislation interfering with the 

Convention rights “should be compatible with the rule of law. This concept (…) is expressly mentioned 

in the Preamble to the Convention and is inherent in all the Articles of the Convention (…)”.76 It follows 

that an expulsion implemented in pursuance of a decision reached in accordance with the law is not a 

sufficient guarantee of compliance with the Convention; the law itself should also comply with the rule 

of law and the Convention requirements. 

The legality principle is also relevant in relation to articles of the Convention the set out substantive 

rights, which apply to all individuals, without distinction. References to the legality requirement can be 

also found, for instance, in Article 5 on the deprivation of liberty (“in accordance with a procedure 

prescribed by law”); in Article 8 on the right to private and family life (“in accordance with the law”); 

Articles 9-11 on the freedom of thought, conscience and religion, freedom of expression and freedom 

of assembly and association (“prescribed by law”); and Article 1 of Protocol No. 1 on the protection of 

property (“provided for by law”). In Mihalache v. Romania, the Court clarified that these expressions, 

across the Convention and its Protocols, have a similar meaning and involve “not only the existence of 

a legal basis in domestic law but also a quality requirement”.77  

The significance of the legality requirement also emerges in relation to the positive obligations of States 

to enact legislation that would enable the effective enjoyment of Convention rights (as opposed to 

negative obligations, i.e., the obligation to abide by existing laws and abstain from breaching the rights 

enshrined in the ECHR). This has arisen in a series of cases regarding migrants who are victims of human 

trafficking. Thus, in T.I. and Others v. Greece, the Court referred to previous case-law where it clarified 

that Article 4 on the prohibition of slavery and forced labour requires member States to take positive 

 

75 Muhammad and Muhammad v. Romania [GC], 15 October 2020, para. 118. 

76 Baka v. Hungary [GC], 23 June 2016, para. 117. 

77 Mihalache v. Romania [GC], 8 July 2019, para. 112. 

https://hudoc.echr.coe.int/fre#{%22languageisocode%22:[%22ENG%22],%22appno%22:[%2280982/12%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22],%22itemid%22:[%22001-205509%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2220261/12%22]}
http://hudoc.echr.coe.int/eng?i=001-194601


 

 

www.reconnect-europe.eu  Page 19 of 38 

 

steps to protect potential victims of trafficking, first, by putting in place an appropriate legislative 

criminal and administrative framework.78  

Legal certainty 

The principle of legal certainty requires that laws should be accessible, intelligible, clear, predictable, 

and prospective. The Court has addressed these requirements as part of the “quality” features that laws 

should entail. As earlier noted, the principles of legality and legal certainty are closely related and are 

often addressed together in the case-law of the ECtHR. Accordingly, the Convention provisions 

mentioned above in relation to the legality principle in the context of migration and migrants’ rights, 

are also relevant in respect of the legal certainty requirement.  

In the words of the Court, the general principle of legal certainty requires that “the law itself be 

foreseeable in its application” and that “all law be sufficiently precise to allow the person – if need be, 

with appropriate advice – to foresee, to a degree that is reasonable in the circumstances, the 

consequences which a given action may entail”.79  

In cases of deprivation of liberty of migrants (Article 5, para. 1, lett. f), it is particularly important that 

the general principle of legal certainty be satisfied. The principle requires that the conditions for 

limitations of the right to liberty under domestic law be clearly defined and that the law itself be 

foreseeable in its application.80 In light of the case-law of the Court, factors relevant to this assessment 

include the existence of clear legal provisions for ordering detention and for extending detention, as 

well as the existence of an effective remedy whereby the applicant can contest the “lawfulness” and 

“length” of his/her detention.81 Also, the existence or absence of time-limits for detention is among the 

factors which the Court might take into consideration in its overall assessment of whether domestic law 

was “sufficiently accessible, precise and foreseeable” in its application.82 Practices of domestic 

authorities interpreting legal provisions in an inconsistent and mutually exclusive manner, would reflect 

a lack of legal certainty and will result in a breach of Article 5.83  

In cases concerning the expulsion of aliens, the Court has reiterated that the law “must be accessible 

and foreseeable and must also afford a measure of protection against arbitrary interference by the 

public authorities with the Convention rights”.84 However, the expulsion of individuals on national 

security grounds represents a special case. Threats to national security may vary in character and may 

be unanticipated or difficult to define in advance. Accordingly, in Ljatifi v. the former Yugoslav Republic 

of Macedonia, the Court ruled that “the requirement of foreseeability of the law does not go so far as 

 

78 T.I. and Others v. Greece, 18 July 2019, paras. 134-135. 

79 Khlaifia and Others v. Italy [GC], 15 December 2016, para. 92.  

80 Muhammad and Muhammad v. Romania [GC], 15 October 2020, para. 118.  

81 J.N. v. the United Kingdom, 19 May 2016, para. 77. 

82 Ibid., para. 90. 

83 See, Nasrulloyev v. Russia, 11 October 2007, para 77; Ječius v. Lithuania, 31 July 2000, paras. 57-59. 

84 Muhammad and Muhammad v. Romania [GC], 15 October 2020, para. 118. 

http://hudoc.echr.coe.int/eng?i=001-194441
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-170054%22]}
https://hudoc.echr.coe.int/fre#{%22languageisocode%22:[%22ENG%22],%22appno%22:[%2280982/12%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22],%22itemid%22:[%22001-205509%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-162855%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-82654%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58781%22]}
https://hudoc.echr.coe.int/fre#{%22languageisocode%22:[%22ENG%22],%22appno%22:[%2280982/12%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22],%22itemid%22:[%22001-205509%22]}
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to compel States to enact legal provisions listing in detail all conduct that may prompt a decision to 

expel an individual on national security grounds”.85 

Prohibition of arbitrariness 

Prohibition of arbitrariness requires executive power to be exercised in good faith, fairly, and within the 

limits for which it was conferred. The Court has ruled that “One of the fundamental components of 

European public order is the principle of the rule of law, and arbitrariness constitutes the negation of 

that principle”.86 

Prohibition of arbitrariness is the essence and purpose of Article 5 ECHR on the deprivation of liberty. 

As earlier noted, Article 5, para. 1, lett. f specifically concerns the detention of migrants and asylum 

seekers. The ECtHR has reiterated that arbitrariness goes beyond non-compliance with the law and 

includes such elements as inappropriateness and injustice deriving from bad faith or deception on the 

part of the authorities.87 Therefore, a deprivation of liberty may be lawful under domestic law but still 

its application can be arbitrary and therefore contrary to the Convention. 

The Court has specified the requirements that would qualify detention as non-arbitrary. In the first 

place, detention must be carried out in good faith. The Court has found absence of good faith and a 

violation of Article 5, para. 1 in cases where the authorities resorted to dishonesty or subterfuge in 

bringing an applicant into custody for the purpose of subsequent extradition or deportation.88 In 

assessing arbitrariness, the Court would also check other elements: that the order to detain and the 

execution of the detention genuinely conform with the purpose of the permissible restriction grounds 

in Article 5; that the place and conditions of detention are appropriate to the ground of permitted 

deprivation of liberty of migrants, i.e. preventing unauthorised entry and stay to the country or 

expulsion, bearing in mind that “the measure is applicable not to those who have committed criminal 

offences but to aliens who, often fearing for their lives, have fled from their own country”; and that 

there is a proportionality relationship between the ground of detention relied upon and the detention 

in question.89 In this latter regard, in relation to Article 5, para. 1, lett. f, the Court has explained that 

there is no requirement that the detention of migrants be reasonably considered necessary, as long as 

a person is being detained with a view to deportation or for the purpose of preventing an unauthorised 

entry. Nevertheless, the length of detention must meet the proportionality test and should not exceed 

what is reasonably required for the purpose pursued.90  

Additional safeguards apply to the deprivation of liberty of migrant children and other individuals with 

specific vulnerabilities, such as persons suffering from poor physical and psychological health or 

LGBTIQ+ people. Vulnerable individuals should have access to and be made aware of procedures for the 

 

85 Ljatifi v. the former Yugoslav Republic of Macedonia, 17 May 2018, para. 35. 

86 Al-Dulimi and Montana Management Inc. v. Switzerland [GC], 21 June 2016, para. 145.  

87 Saadi v. the United Kingdom [GC], 29 January 2008, para 69. 

88 See references to previous case-law reported in James, Wells and Lee v. the United Kingdom, 18 September 
2012, para 192. 

89 Ibid., paras. 193-195. Saadi v. the United Kingdom [GC], 29 January 2008, paras. 72-73. 

90 Ibid. 

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-182871%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%225809/08%22],%22itemid%22:[%22001-164515%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-84709%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-113127%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-84709%22]}
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assessment of their vulnerability.91 Failure of State authorities to take active steps to conduct the 

vulnerability assessment without delay, and address any safety concerns, may put in question their good 

faith, and may therefore result in arbitrariness. For instance, in Abdullahi Elmi and Aweys Abubakar v. 

Malta, the Court questioned the authorities’ good faith, in relation to the unreasonable length of time 

for the determination of the age of the applicant (during which he was detained) and noted that a lapse 

of various months may also result in an individual reaching his or her majority pending an official 

determination.92 In O.M. v. Hungary, in the case of an LGBTIQ+ asylum seeker, the Court held that the 

applicant’s detention verged on arbitrariness because State authorities did not adequately reflect on 

the individual circumstances of the case when placing the applicant in custody among other detained 

persons, many of whom had come from countries with widespread prejudice against LGBTIQ+ people.93 

In the case of vulnerable migrants (differently from adult non-vulnerable migrants), the Court has also 

stressed that detention may be considered arbitrary if the aim pursued by detention can be achieved 

through other, less coercive measures. Domestic authorities are thus required to consider alternatives 

to detention in light of the specific circumstances of the individual case, for instance in the case of 

minors94 or applicants with serious health conditions (e.g. HIV).95 In such cases, the arbitrariness of 

detention can also raise issues under Article 3 of the Convention on inhuman and degrading treatment, 

when considering the conditions of detention, its duration, the person’s particular vulnerabilities (e.g. 

young children confined in detention facilities whether unaccompanied or with their parents,96 or adults 

with specific health needs,97 including pregnant women98) and the impact of the detention on the 

applicant.  

With regard to asylum procedures, it is essential that procedural guarantees are in place to protect 

individuals against arbitrary removal. We will address these below under the “access to justice” 

component of the rule of law.  

Finally, in the context of procedures for the acquisition or revocation of nationality, which are in the 

domain of the sovereign powers of States, the Court still applies an arbitrariness test. In Genovese v. 

Malta, the Court considered as arbitrary the denial of citizenship to the applicant based on a differential 

treatment between children born in and out of wedlock.99 In determining arbitrariness in cases of 

removal of citizenship, the Court’s test comprises an assessment of whether the revocation was in 

accordance with the law; whether it was accompanied by the necessary procedural safeguards, 

including whether the person deprived of citizenship was allowed the opportunity to challenge the 

 

91 Thimothawes v. Belgium, 4 April 2017, para. 73 and Concurring opinion of Judge Lemmens, para. 7; Abdi 
Mahamud v. Malta, 3 May 2016, paras. 78-90.  

92 Abdullahi Elmi and Aweys Abubakar v. Malta, 22 November 2016, paras. 144 and 146. See also Abdi Mahamud 
v. Malta, 3 May 2016, paras. 134-135, where the applicant suffered from poor health conditions. 

93 O.M. v. Hungary, 5 July 2016, para. 53. 

94 Rahimi v. Greece, 5 April 2011, para. 109. 

95 YohEkale Mwanje v. Belgium, 20 December 2011, para. 124.  

96 For a summary of the case-law see S.F. and Others v. Bulgaria, 7 December 2017, paras. 78-83.  

97 YohEkale Mwanje v. Belgium, 20 December 2011, paras. 91-99. 

98 Mahmundi and Others v. Greece, 21 July 2012, paras. 70 ff.  

99 Genovese v. Malta, 11 October 2011, paras. 29-30.  
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decision before courts affording the relevant guarantees; and whether the authorities acted diligently 

and swiftly.100 The Court has applied the same “arbitrariness” test in cases concerning the seizure of, 

and refusal to renew, passports.101  

Non-discrimination  

The prohibition of discrimination is set out in Article 14 of the ECHR. It establishes that the freedoms set 

forth in the Convention “shall be secured without discrimination on any ground such as sex, race, colour, 

language, religion, political or other opinion, national or social origin, association with a national 

minority, property, birth or other status.” Non-discrimination applies to all the rights and guarantees 

within the scope of the Convention.  

In Biao v. Denmark [GC] the Court reiterated previous jurisprudence which clarifies that Article 14 has 

no independent existence; it complements the other substantive provisions of the Convention and 

applies solely in conjunction with the enjoyment of the rights and freedoms safeguarded by those 

provisions.102 Moreover, Article 14 would continue to apply to situations where States voluntarily decide 

to extend the protection of rights and freedoms set out in the Convention beyond what is required 

therein as a minimum standard. As earlier noted, the right to entry, permanence and expulsion of non-

nationals is a sovereign right of each State, however where countries legislate on these matters and 

provide for certain rights, these should be guaranteed without discrimination. 

As regards differences in treatment based on nationality or ethnic origin grounds, the Court has ruled 

that: “Article 14 lists specific grounds which constitute “status” including, inter alia, race, national or 

social origin and birth. However, the list is illustrative and not exhaustive, as is shown by the words “any 

ground such as” (…) and the inclusion in the list of the phrase “any other status”.103 A difference in 

treatment would be discriminatory “if it has no objective and reasonable justification, that is, if it does 

not pursue a legitimate aim or if there is not a reasonable relationship of proportionality between the 

means employed and the aim sought to be achieved.”104 

In applying these considerations to practical cases, in Hode and Abdi v. the United Kingdom, the Court 

found a violation of Article 14 taken in conjunction with Article 8 on the right to family life where the 

applicant, the post-flight spouse of a person with recognised refugee status, was not allowed to join him 

in the respondent State, whereas refugees married prior to the flight and immigrants with temporary 

residence status could be joined by their spouses.105 In Tanda-Muzinga v. France and Mugenzi v. France, 

the Court further established that the family reunification procedure needs to be flexible (for instance 

in relation to the use and admissibility of evidence for the existence of family ties), prompt and 

effective.106 In Biao v. Denmark, the Grand Chamber of the ECtHR found a violation of the non-

discrimination principle in conjunction with Article 8, regarding the Danish law provision, which set out 

 

100 Ramadan v. Malta, 21 June 2016, paras. 86-89; K2 v. the United Kingdom, 7 February 2017, paras. 50 ff.  

101 Alpeyeva and Dzhalagoniya v. Russia, 12 June 2018, paras. 116 ff.  

102 Biao v. Denmark [GC], 24 May 2016, paras. 88 ff.  

103 Ibid para. 89. 

104 Ibid para. 90.  

105 Hode and Abdi v. the United Kingdom, 6 November 2012.  

106 Tanda-Muzinga v. France, 10 July 2014; Mugenzi v. France, 10 July 2014.  
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a differential treatment between persons born in Denmark and those who had acquired the nationality 

later in life.107 Also, in Taddeucci and McCall v. Italy, the Court ruled that the refusal by the Italian 

authorities to grant a family residence permit to the applicant’s same-sex partner constituted an 

unjustified discrimination based on sexual orientation and therefore there was a breach of Article 14 

taken in conjunction with Article 8.108 

Access to justice 

Effective access to justice requires on the one hand independence and impartiality of the judiciary and 

of individual judges, prosecutors and members of the Bar, and on the other, fair trial and fair procedural 

guarantees.109 Access to justice considerations regarding migrants mainly arise in relation to effective 

remedy standards and procedural guarantees, as they apply in the context of asylum applications, 

collective expulsions, residence permit applications, the expulsion of regular migrants under Article 1 of 

Protocol 7 of the ECHR, and detention proceedings under Article 5 of the Convention. 

Asylum applications 

As mentioned above, access to the territory for non-nationals is not expressly regulated in the 

Convention, and there is no right to asylum as such (in contrast to the EU Charter of Fundamental Rights, 

Article 18). States have the sovereign right to control the entry, residence and expulsion of aliens, but 

this is subject to their international obligations, including the ECHR. Thus, the Court has recognised that 

the refusal to enter or expulsion of aliens, including asylum seekers, may give rise to an issue under the 

right to life (Article 2) and the prohibition of torture, inhuman or degrading treatment (Article 3), and 

hence engage the responsibility of that State under the Convention. This would occur where there are 

substantial grounds for believing that the person involved would face a real risk of being subjected to 

treatment contrary to Articles 2 and 3 in the destination country. In relation to Article 3, the Convention 

prohibits in absolute terms torture and inhuman or degrading treatment or punishment, therefore, on 

many occasions, the Court has acknowledged the importance of the principle of non-refoulement, 

which guarantees that no one should be returned to a country where they would face a real risk to life, 

torture, cruel, inhuman or degrading treatment or punishment and other irreparable harm.110  

However, the Court’s main concern is not to examine actual asylum applications as such, or strictly verify 

compliance with the Geneva Convention obligations, but to assess “whether effective guarantees exist 

that protect the applicant” against direct or indirect refoulement to the country from which they have 

fled.111 Therefore compliance with the principle of access to justice and access to fair procedures and 

effective remedy is the essence of the Court’s assessment. This is closely related to the prohibition of 

collective expulsions in Article 4 of Protocol 4, which requires that measures of removal or expulsion of 

aliens from the country cannot be made “without examining their personal circumstances and, 

consequently, without enabling them to put forward their arguments against the measure taken by the 

 

107 Biao v. Denmark [GC], 24 May 2016. 

108 Taddeucci and McCall v. Italy, 30 June 2016. 

109 See Venice Commission ‘Rule of Law Checklist’. 

110 Hirsi Jamaa and Others v. Italy, 12 February 2012. See also Concurring opinion of Judge Albuquerque.  

111 M.K. and Others v. Poland, 23 July 2020, paras. 166 ff. 
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relevant authority”.112 In the case of asylum seekers, safeguards in this regard include: identification and 

registration of the persons intercepted; access to border procedures, allowing all persons who face 

persecution (or a risk thereof) to submit an application for international protection; access to a lawyer 

and an interpreter, and access to the relevant legal remedies.113 For instance, in M.K. and Others v. 

Poland, the Court found that even though the applicants were interviewed by the border guards, the 

decisions with which they were issued did not properly reflect the reasons given by the applicants to 

justify their fear of persecution. Also, the applicants were not allowed to consult lawyers and were even 

denied access to lawyers who were present at the border checkpoint.114 In A.E.A. v. Greece the Court 

found that the applicant could not effectively lodge an asylum application,115 while in M.S.S. v. Belgium 

and Greece State authorities had not seriously examined the application.116 These guarantees apply both 

in cases concerning asylum applications at the border, and in cases where the person is already present 

in the territory of the State party.  

To make the case that removal would result in treatment contrary to Article 2 or 3 of the Convention, 

the applicant must have access to an “effective remedy” at the domestic level, in accordance with Article 

13 of the Convention. The Court has clarified that the remedy required by Article 13 must be available 

in law as well as in practice and that the national authority should be able to deal with both the 

substance of the request or complaint and to grant appropriate relief.117 Also, the effectiveness of the 

remedy should not be undermined by the duration of the procedure or other procedural rules. For 

instance, the Court has ruled that an unreasonably short time-limit to submit a claim, such as in the 

context of accelerated asylum procedures, and/or to appeal a subsequent removal decision can render 

a remedy practically ineffective.118 Equally, excessive duration of a procedure may constitute arbitrary 

treatment by the authorities and interfere with the right to family and private life.119 Also, an effective 

remedy should involve an Hirsi Jamaa automatic suspensive effect on removal procedures120 and 

requires independent and rigorous scrutiny by a national authority.121 The “authority” does not have to 

be a judicial authority, but if it is not, its powers and the guarantees which it affords are relevant in 

determining whether the remedy is effective.122 

 

112 Khlaifia and Others v. Italy [GC], 15 December 2016, para. 237.  

113 M.K. and Others v. Poland, 23 July 2020, paras. 166 ff; N.D and N.T. v. Spain, 13 February 2020. For an analysis 
that considers the Rule of Law aspects of collective expulsions, see S. Carrera, The Strasbourg Court Judgement 
N.D. and N.T. v Spain: A Carte Blanche to Push Backs at EU External Borders?, EUI working papers, RSCAS 2020/21.  

114 M.K. and Others v. Poland, 23 July 2020, para. 206. 

115 A.E.A. v. Greece, 15 March 2018, paras. 68 ff. 

116 M.S.S. v. Belgium and Greece, 21 January 2011, paras. 300, 358.  

117 M.S.S. v. Belgium and Greece, 21 January 2011, paras. 290, 291. 

118 I.M. v. France, 2 February 2012, para. 147. 

119 B.A.C. v. Greece, 13 October 2016, paras. 22 and 46.  

120 The Court applies this standard also to its own proceedings and may indicate to the respondent State under 
Rule 39 of the Rules of Court certain interim measures to be adopted pending the Court’s examination of the case, 
e.g. request a State to refrain from removing individuals to countries where they would face death or torture or 
other ill treatment. M.K. and Others v. Poland, 23 July 2020, para. 235. 

121 M.S.S. v. Belgium and Greece, 21 January 2011, para. 293. 

122 Hirsi Jamaa and Others v. Italy [GC], 23 February 2012, para. 197. 
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With specific regard to asylum-seekers, the Court has ruled that individuals need to have adequate 

information about the asylum procedure to be followed, in a language they understand, and have access 

to a reliable communication system with the authorities. The Court also takes into consideration 

whether interpreters were available, whether the interviews are conducted by trained staff, whether 

asylum-seekers have access to legal aid, and requires that asylum-seekers be given the reasons for the 

decision.123  

Residence permit applications 

In procedures regarding requests for, or renewals of, residence permits the Court has addressed the 

issue of financial barriers to access to justice, in relation to administrative charges to be paid as a 

precondition for the processing of a residence permit request. In G.R. v. the Netherlands, the Court 

found that although the procedure for obtaining a residence permit was “effective in law”, it was not 

“available in practice”, given the financial threshold which the applicant found effectively 

insurmountable.124  

Also, in the context of conditions of stay in the country and obtainment of residence permits, the Court 

has affirmed that, where national security is at stake, procedural guarantees can be limited, however, 

domestic proceedings must still be attended by sufficient procedural guarantees. According to the 

Court, “the concepts of lawfulness and the rule of law in a democratic society require that measures 

affecting fundamental human rights must be subject to some form of adversarial proceedings before an 

independent body competent to review the reasons for the decision and relevant evidence, if need be 

with appropriate procedural limitations on the use of classified information (…). The individual must be 

able to challenge the executive’s assertion that national security is at stake.”.125 In Gaspar v. Russia, the 

applicant could not challenge the decision of the authorities to revoke her residence permit because 

she was not given an outline of the national security case against her, and her representative was not 

shown any of the confidential materials, nor redacted versions of them, despite his undertaking not to 

disclose such information. The Court found that the allegations against the applicant were of an 

undisclosed nature, making it impossible for her to challenge the security services’ assertions by 

providing exonerating evidence.126 

Expulsion of regular migrants 

In the case of expulsion of migrants “lawfully resident in the territory of a State”, in addition to the 

above-mentioned guarantees of an effective remedy (Article 13), Article 1 of Protocol 7 of the ECHR 

sets out specific procedural guarantees. These require that expulsion be enacted “in pursuance of a 

decision reached in accordance with law” (the legality and legal certainty safeguards addressed above) 

and that migrants be allowed to submit reasons against their expulsion, to have their case reviewed, 

and to be represented before the competent authority. 

 

123 Ibid., para. 204; M.S.S. v. Belgium and Greece, 21 January 2011, paras. 300 ff. 

124 G.R. v. The Netherlands, 10 January 2012, paras. 46, 50 ff. 

125 Gaspar v. Russia, 12 June 2018, para. 45. 

126 Ibid., para. 48. 
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As to the first safeguard, regarding the submission of reasons against expulsion, the Court requires that 

the authorities inform the applicants of the reasons and the grounds for expulsion and notify them in a 

timely manner, so as to enable the preparation of their defence.127 Secondly, regarding the right of the 

migrant undergoing an expulsion procedure “to have his case reviewed”, the Court has ruled that a 

purely formal review of the expulsion decision does not satisfy this condition; domestic courts in these 

cases should gather evidence to confirm the allegations serving as a basis for the decision to expel.128 

Thirdly, as concerns the right to be represented, the Court has explained that aliens must be able to 

obtain representation before the competent authority for the purposes of the decision on their 

expulsion, and that this implies that domestic law should afford an effective possibility of representation 

in these cases.129 

More recently, the Court has paid specific attention to procedural guarantees under Article 1, Protocol 

7, in the case of expulsion of regular migrants on national security grounds. Muhammad and 

Muhammad v. Romania concerned two Pakistani nationals living lawfully in Romania, who were 

deported following an administrative process in which they were told that they were suspected of 

terrorist activities. However, they were not notified of the specific accusations and could not get access 

to the documents in the file classified as “secret”. The domestic courts had been given access to the 

classified documents while the lawyers of the applicants had not, as they did not hold the certificate 

entitling them to access the classified documents in question. The Court found that there had been a 

significant limitation of the applicants’ right to be informed of the factual elements of the expulsion 

decision. While acknowledging the need, in principle, for such limitations, the Court carried out an 

assessment of the counterbalancing factors put in place to ensure compliance with the guarantees 

enshrined in Article 1, Protocol 7 of the Convention, involving, for instance, the intervention of an 

independent authority in the proceedings with effective powers to verify the facts and annul or amend 

the decision if needed.130  

Detention proceedings 

In the context of limitations on the right to liberty and security (Article 5), the Convention sets out a 

number of specific procedural guarantees. Namely, Article 5, para. 2 requires that any person who is 

arrested or detained must be informed promptly, in simple, non-technical language that he can 

understand, of the essential legal and factual grounds for his deprivation of liberty. In Rahimi v. Greece, 

the Court found that the applicant would be deprived in practice of his right to appeal against detention 

if he is informed about the available remedies in a language he does not understand and is unable, in 

practice, to contact a lawyer.131  

Further, Article 5, para. 4 entitles a detained person to bring proceedings before a court to review the 

“lawfulness” of the detention in the sense of Article 5, para. 1. The Court has clarified that such 

proceedings must be adversarial and ensure equality of arms between the parties, and may also require 

 

127 Geleri v. Romania, 15 February 2011, paras. 46-48; Baltaji v. Bulgaria, 12 July 2011, paras. 54-59; Ljatifi v. the 
former Yugoslav Republic of Macedonia, 17 May 2018, paras. 36-39. 

128 Kaushal and Others v. Bulgaria, 2 September 2010, para. 49.  

129 Muhammad and Muhammad v. Romania [GC], 15 October 2020, paras. 154-155.  

130 Ibid., para. 156. 

131 Rahimi v. Greece, 5 April 2011, para. 120. 
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an oral hearing in certain cases.132 The same provision, also guarantees a “speedy” review by a court, 

followed by the release of the persons arrested or detained if the detention is not lawful. The Court has 

clarified that the question of whether the principle of speedy proceedings has been observed should 

not be addressed in the abstract but in the context of a general assessment of the information available, 

taking into account the circumstances of the case, such as the complexity of the case, any specificities 

of the domestic procedure and the applicant’s behaviour in the course of the proceedings.133 

5. The European Union and asylum case-law – overview 
 

As earlier noted, the rule of law plays a fundamental role for both organizations (the CoE and the EU) 

and the respective courts. The preceding analysis of the case-law shows that the ECtHR has played and 

continues to play a critical role in the protection of the fundamental rights of migrants - refugees and 

asylum seekers particularly. But beyond this role, it has been put forward that ultimately, “its case-law 

is the backbone of EU law on asylum and immigration” and that “the case-law of the European Court of 

Human Rights has provided the framework for EU secondary legislation on asylum and immigration”.134 

As regards the EU, the rule of law is one of the values on which the Union is founded135 and, accordingly, 

also one of the guiding principles of the EU’s internal and external action.136 Accordingly, respect and 

promotion of the rule of law represent a crosscutting policy objective for the EU, both when it operates 

internally and on the international scene. In relation to migration, the rule of law is a core element of 

the comprehensive approach that addresses political (i.e. governance), human rights and development 

issues in countries and regions of origin and transit, as well as within the EU itself. The rule of law 

enforcement and promotion, whether internally or externally, cannot be detached. Therefore, EU action 

 

132 A. and Others v. the United Kingdom [GC], 19 February 2009, paras. 203-204. 

133 Khlaifia and Others v. Italy [GC], 15 December 2016, para. 131.  

134 European Parliament, Directorate-General for Internal Policies, Civil Liberties, Justice And Home Affairs, ‘The 
Influence of ECJ and ECtHR Case Law on Asylum and Immigration: Study’, 2012, p. 11, < IPOL-
LIBE_ET(2012)462438(SUM01)_EN.pdf>. See also E. Guild, ‘Jurisprudence of the European Court of Human Rights: 
Lessons for the EU Asylum Policy’, in The Emergence of a European Asylum Policy, 2004, p. 329-342; Cathryn 
Costello, ‘The Human Rights of Migrants and Refugees in European Law’, OUP, 2016. 

135 Article 2 of the Treaty on European Union (TEU) reads:  

“The Union is founded on the values of respect for human dignity, freedom, democracy, equality, the rule of law 
and respect for human rights, including the rights of persons belonging to minorities. These values are common 
to the Member States in a society in which pluralism, non-discrimination, tolerance, justice, solidarity and equality 
between women and men prevail.” 

136 Article 21 TEU mentions the Rule of Law as a guiding principle of the EU’s external action, and requires that it 
must not only be respected but also promoted externally through common policies and actions:  

“(1) The Union’s action on the international scene shall be guided by the principles which have inspired its own 
creation, development and enlargement, and which it seeks to advance in the wider world: democracy, the rule 
of law, the universality and indivisibility of human rights and fundamental freedoms, respect for human dignity, 
the principles of equality and solidarity, and respect for the principles of the United Nations Charter and 
international law. (…) 

(2) The Union shall define and pursue common policies and actions, and shall work for a high degree of cooperation 
in all fields of international relations, in order to: (…) (b) consolidate and support democracy, the rule of law, 
human rights and the principles of international law;” 
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in the field of asylum and migration - both within the EU Member States, as well as in its agreements 

with third countries - must have at its core the respect, advancement and promotion of the rule of law.  

Dublin Regulation 

From the perspective of the EU law, the migration crisis resulted in admitting that the Dublin Regulation 

(providing the criteria for determining the Member State responsible for examining an application for 

international protection) does not work in practice.137 The draft reforms of the CEAS discussed as a 

result of the migration crisis138 directly underlined the need to reform the Dublin system as central to 

handling the crisis. Inability to deal with it constitutes an enormous challenge to the rule of law in the 

EU, particularly the application of Treaty norms, such as the principle of solidarity.139 

The Court of Justice dealt with the Dublin Regulation on numerous occasions in recent years. The rulings 

often dealt with the issue of detention for the purpose of a transfer. The Regulation requires that the 

Member States shall not hold a person in detention for the sole reason that he or she is subject to the 

procedure established by this Regulation.140 Member States may however detain the person concerned 

in order to secure transfer procedures when there is a significant risk of absconding. Such a decision 

needs to be taken on the basis of an individual assessment and only in so far as detention is proportional 

and other less coercive alternative measures cannot be applied effectively.141 In Al Chodor,142 the Court 

ruled that Article 28(2) of the Regulation obliges Member State to establish, in a binding provision of 

general application, objective criteria underlying the reasons for believing that an applicant for 

international protection who is subject to a transfer procedure may abscond. The absence of such a 

provision leads to the inapplicability of Article 28(2) of that regulation. Al Chodor is seen as “a significant 

step towards upholding the rule of law even in a controversial area like pre-transfer detention”.143 “The 

Court took a strong view of the need for the rule of law to apply in detention cases. Moreover, its ruling 

is potentially relevant not just to Dublin cases, but also detention of asylum-seekers and irregular 

migrants in other contexts too”.144 

 

137 https://www.euractiv.com/section/economy-jobs/news/germany-suspends-dublin-agreement-for-syrian-
refugees/ 

138 EU Migration Agenda in 2016; New Pact for Migration in 2020 

139 https://www.euractiv.com/section/justice-home-affairs/opinion/why-are-we-not-reforming-the-dublin-
regulation-yet/ 

140 Article 28(1) of the Regulation. 

141 Article 28(2) of the Regulation. 

142 Judgment of the Court (Second Chamber) of 15 March 2017, Policie ČR, Krajské ředitelství policie Ústeckého 
kraje, odbor cizinecké policie v Salah Al Chodor and Others, Case C-528/15, ECLI:EU:C:2017:213 

143 Vavoula, Niovi: The detention of asylum seekers pending transfer under the Dublin III Regulation: Al Chodor, 
Common Market Law Review 2019 p.1041-1067, p. 1066. 

144 T.Poli, Immigration detention and the rule of law: the ECJ’s first ruling on detaining asylum-seekers in the Dublin 
system, EU Law Analysis 5 May 2017 http://eulawanalysis.blogspot.com/2017/05/immigration-detention-and-
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Detention under Dublin Regulation was also analysed by the Court in the context of Article 6 of the 

Charter of Fundamental Rights in Khir Amayry145 case. The Court ruled that Article 28 of the Regulation 

does not preclude national legislation where the detention of an applicant for international protection 

begins after the requested Member State has accepted the take charge request, that detention may be 

maintained for no longer than two months, provided, first, that the duration of the detention does not 

go beyond the time which is necessary for that transfer procedure, assessed by taking account of the 

specific requirements of that procedure in each specific case and, second, that, where applicable, that 

duration is not to be longer than six weeks from the date when the appeal or review ceases to have 

suspensive effect. The Court decided however that Article 28 of the Regulation precludes national 

legislation which allows, in such a situation, the detention to be maintained for 3 or 12 months during 

which the transfer could be reasonably carried out. 

Article 4 of the Charter of Fundamental Rights, which prohibits torture, inhuman or degrading treatment 

or punishment, was also interpreted in the context of the Dublin Regulation. In C.K. 146 the Court ruled 

that Article 4 of the Charter of Fundamental Rights of the European Union must be interpreted as 

meaning that, i.e.: 

–        even where there are no substantial grounds for believing that there are systemic flaws in the 

Member State responsible for examining the application for asylum, the transfer of an asylum seeker 

within the framework of Regulation No 604/2013 can take place only in conditions that exclude the 

possibility that that transfer might result in a real and proven risk of the person concerned suffering 

inhuman or degrading treatment; 

–        in circumstances in which the transfer of an asylum seeker with a particularly serious mental or 

physical illness would result in a real and proven risk of a significant and permanent deterioration in the 

state of health of the person concerned, that transfer would constitute inhuman and degrading 

treatment, within the meaning of that article; 

–        it is for the authorities of the Member State having to carry out the transfer and, if necessary, its 

courts to eliminate any serious doubts concerning the impact of the transfer on the state of health of 

the person concerned by taking the necessary precautions to ensure that the transfer takes place in 

conditions enabling appropriate and sufficient protection of that person’s state of health. If those 

precautions are not sufficient to ensure that his transfer does not result in a real risk of a significant and 

permanent worsening of his state of health, it is for the authorities of the Member States concerned to 

suspend the execution of the transfer of the person concerned for such time as his condition renders 

him unfit for such a transfer; 

From the rule of law perspective, the most interesting aspect thereof dealt with the right to effective 

remedy provided for in Article 27 of the Regulation, which states that the applicant shall have the right 

to an effective remedy, in the form of an appeal or a review, in fact and in law, against a transfer 

 

145 Judgment of the Court (Third Chamber) of 13 September 2017, Mohammad Khir Amayry v Migrationsverket, 
Case C-60/16, ECLI:EU:C:2017:675 

146 Judgment of the Court (Fifth Chamber) of 16 February 2017, C. K. and Others v Republika Slovenija, Case C-
578/16 PPU, ECLI:EU:C:2017:127. 
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decision, before a court or tribunal. In Ghezelbash147 the Court ruled that Article 27(1) of Regulation 

(EU) No 604/2013 read in the light of recital 19 of the regulation, must be interpreted as meaning that 

an asylum seeker is entitled to plead, in an appeal against a decision to transfer him, the incorrect 

application of one of the criteria for determining responsibility laid down in Chapter III of the regulation, 

in particular the criterion relating to the grant of a visa set out in Article 12 of the regulation. In Karim148 

the Court found that Article 27(1) of Regulation No 604/2013 must be interpreted to the effect that, in 

a situation such as that at issue in the main proceedings, an asylum applicant may, in an action 

challenging a transfer decision made in respect of him, invoke an infringement of the rule set out in the 

second subparagraph of Article 19(2) of that Regulation. Although the Court stated that the Regulation 

creates subjective rights, it was criticized as avoiding “the more fundamental debate on the relationship 

between mutual trust and fundamental rights”.149  

In Tsegezab Mengesteab150 the Court interpreted the right to effective remedy as Article 27(1) of the 

Regulation must be interpreted as meaning that an applicant for international protection may rely, in 

the context of an action brought against a decision to transfer him, on the expiry of a period laid down 

in Article 21(1) of that regulation, even if the requested Member State is willing to take charge of that 

applicant. 

In Jawo151 the Court ruled that Article 27(1) of Regulation No 604/2013 must be interpreted as meaning 

that, in proceedings brought against a transfer decision, the person concerned may rely on Article 29(2) 

of that regulation, by claiming that, since he had not absconded, the six-month transfer time limit had 

expired. In context of the Asylum Procedure Directive and Dublin Regulation the Court ruled in 

Ibrahim152 that the Court ruled that a Member State can reject an application for refugee status as 

inadmissible when an applicant has been previously granted subsidiary protection by another Member 

State and where the living conditions for the applicant as the beneficiary of subsidiary protection does 

not expose a substantial risk of suffering inhuman or degrading treatment. Jawo and Ibrahim judgments 

demonstrate that as long as respect for human dignity forms one of the foundational pillars of the 

European project, there are no easy fixes for the Dublin system.153 

 

147 Judgment of the Court (Grand Chamber) of 7 June 2016, Mehrdad Ghezelbash v Staatssecretaris van Veiligheid 
en Justitie, Case C-63/15, ECLI:EU:C:2016:409. 

148 Judgment of the Court (Grand Chamber) of 7 June 2016, George Karim v Migrationsverket, Case C-155/15, 
ECLI:EU:C:2016:410 

149 den Heij, Peter: Remedies in the Dublin Regulation: Ghezelbash and Karim, Common Market Law Review 2017 
p.859-871 (p. 859-860). 

150 Judgment of the Court (Grand Chamber) of 26 July 2017, Tsegezab Mengesteab v Bundesrepublik Deutschland, 
Case C-670/16, ECLI:EU:C:2017:587 

151 Judgment of the Court (Grand Chamber) of 19 March 2019, Abubacarr Jawo v Bundesrepublik Deutschland, 
Case C-163/17, ECLI:EU:C:2019:218 

152 Judgment of the Court (Grand Chamber) of 19 March 2019, Bashar Ibrahim and Others v Bundesrepublik 
Deutschland and Bundesrepublik Deutschland v Taus Magamadov, Joined Cases C-297/17, C-318/17, C-319/17 
and C-438/17, ECLI:EU:C:2019:219  

153 Den Heijer, Maarten: Transferring a refugee to homelessness in another Member State: Jawo and Ibrahim, 
Common Market Law Review 2020, n° 2, p. 539-556 (p. 554). 
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In Jafari154 the Court observed that the admission of a national from a non-EU country to the territory 

of a Member State is not tantamount to the issuing of a visa, even if the admission is explained by 

exceptional circumstances characterised by a mass influx of displaced people into the EU. The Court 

found that the fact that the border crossing occurred upon the arrival of an unusually large number of 

non-EU nationals seeking international protection is not decisive. The Court maintained the Dublin III 

Regulation, which was found to be “a good outcome” for the rule of law, despite the fact the ruling 

shows ”the conceptual limits of law-based integration in today’s Europe and although challenges of 

operational effectiveness persist”.155  

In Shiri,156 the Court affirmed that an applicant for international protection can rely, before a court or 

tribunal, on the expiry of the period laid down for his removal to another Member State. In the Fathi 

case157 the Court ruled that Article 3(1) of the Dublin Regulation must be interpreted as not precluding 

the authorities of a Member State from conducting an examination on the merits of an application for 

international protection, where there is no express decision by those authorities determining, on the 

basis of the criteria laid down by the regulation, that the responsibility for conducting such an 

examination lies with that Member State.  

Relocation mechanism 

The EU response to the major crisis of the Dublin system was materialized in 2015 and 2016 when the 

provisional mandatory mechanism of relocation of asylum seekers was established. According to Article 

78 (3) TFEU in the event of one or more Member States being confronted by an emergency 

characterised by a sudden inflow of nationals of third countries, the Council, on a proposal from the 

Commission, may adopt provisional measures for the benefit of the Member State(s) concerned. It shall 

act after consulting the European Parliament. In response to the exceptional migratory flows that 

affected Europe in the summer of 2015, the Council of the European Union adopted a decision in order 

to help Italy and Greece deal with the massive inflow of migrants. The decision provides for the 

relocation from those two Member States to the other EU Member States, over a period of two years, 

of 120 000 persons in need of international protection. Slovakia and Hungary decided to challenge the 

legality of the decision before the Court, both on procedural and substantive grounds. On September 

2017, the Court dismissed the case entirely.158   

From the rule of law perspective particularly interesting are the arguments relying on the ineffectiveness 

of the relocation mechanism established based on the decision of the Council. The Court confirmed the 

findings of its previous case-law that the legality of an EU act cannot depend on retrospective 

 

154 Judgment of the Court (Grand Chamber) of 26 July 2017, Proceedings brought by Khadija Jafari and Zainab 
Jafari, Case C-646/16, ECLI:EU:C:2017:586 

155 Thym, Daniel: Judicial maintenance of the sputtering Dublin system on asylum jurisdiction: Jafari, A.S., 
Mengesteab and Shiri, Common Market Law Review 2018 p.549–568, (p. 550). 

156 Judgment of the Court (Grand Chamber) of 25 October 2017, Majid auch Madzhdi Shiri v Bundesamt für 
Fremdenwesen und Asyl, Case C-201/16, ECLI:EU:C:2017:805 

157 Judgment of the Court (Second Chamber) of 4 October 2018, Bahtiyar Fathi v Predsedatel na Darzhavna 
agentsia za bezhantsite, Case C-56/17, ECLI:EU:C:2018:803 
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assessments of its efficacy. Furthermore, Hungary argued that contested decision fails to observe the 

principles of legal certainty and normative clarity, since, on a number of points, it does not clearly 

indicate the way in which its provisions must be applied or how they relate to the provisions of the 

Dublin III Regulation. Furthermore, Hungary argued that the Council decision violates the Geneva 

Convention and deprives applicants for international protection of that right to remain and allows them 

to be relocated without their consent to another Member State with which they have no significant 

ties.159 The Court decided that there is ultimately no substantial difference between those two systems 

(Dublin and temporary relocation mechanism) in the sense that the system established by the contested 

decision is based on objective criteria rather than on a preference expressed by an applicant for 

international protection. The Court found also that “a crisis-management measure, taken at EU level, 

whose purpose is to ensure that the fundamental right to asylum, laid down in Article 18 of the Charter, 

can be exercised properly, in accordance with the Geneva Convention”.160 

Despite the fact that the relocation mechanism was not successful in terms of numbers, the Court’s 

ruling was interpreted as a sign that adoption of the mechanism “marks a remarkable shift since for the 

first time they frame solidarity and fair-sharing as an obligation, rather than as a discretionary act”.161 

The European Commission decided to initiate infringement actions against Hungary, Poland and 

Slovakia for not implementation of the relocation decisions. AG Sharpston in her concluding remarks 

underlined a direct link between the foundational values in the EU (such as the rule of law and principle 

of solidarity) in context of the relocation mechanism case.162 She underlined that “disregarding (…) 

obligations because, in a particular instance, they are unwelcome or unpopular is a dangerous first step 

towards the breakdown of the orderly and structured society governed by the rule of law which, as 

citizens, we enjoy both for its comfort and its safety”.163 The Court ruled that Poland, Hungary and 

Slovakia failed fulfil their obligations regarding relocation mechanisms.164 The three Member States 

tried to rely on the exception expressed in Article 72 TFEU which states that the Title V of the Treaty 

(Area of Freedom, Security and Justice) shall not affect the exercise of the responsibilities incumbent 

upon Member States with regard to the maintenance of law and order and the safeguarding of internal 

security. The Court ruled that this provision cannot be read in such a way as to confer on Member States 

the power to depart from the provisions of the Treaty based on no more than reliance on those 

responsibilities. The scope of the requirements relating to the maintenance of law and order or national 

security cannot therefore be determined unilaterally by each Member State, without any control by the 

institutions of the European Union. It is for the Member State which seeks to take advantage of Article 

72 TFEU to prove that it is necessary to have recourse to that derogation in order to exercise its 
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162 Opinion of Advocate General Sharpston, delivered on 31 October 2019, Case C‑715/17 European Commission 
v Republic of Poland, Case C‑718/17 European Commission v Republic of Hungary, Case C‑719/17 European 
Commission v Czech Republic, para 239-255. 
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responsibilities in terms of the maintenance of law and order and the safeguarding of internal 

security.165 

Qualification Directive 

The interpretation of the Qualification Directive and Asylum Procedures Directive concentrated on 

procedural aspects of the asylum cases. The rule of law components of access to justice, fair trial and 

fair procedural guarantees are of relevance here. In the M Judgement166, the Court decided that: The 

right to be heard (in the Qualification Directive)  does not require, as a rule, that, where national 

legislation, provides for two separate procedures, one after the other, for examining applications for 

refugee status and applications for subsidiary protection respectively, the applicant for subsidiary 

protection is to have the right to an interview relating to his application and the right to call or cross-

examine witnesses when that interview takes place.  

In Lounani167 case the Court interpreted Article 12 of the Qualification Directive, which states that a 

third-country national or a stateless person is excluded from being a refugee where there are serious 

reasons for considering that he or she has been guilty of acts contrary to the purposes and principles of 

the United Nations. The Court ruled that those provisions may justify the exclusion of refugee status, 

even though it is not established that the person concerned committed, attempted to commit or 

threatened to commit a terrorist act. The decision should not be automatic and should be preceded by 

an individual assessment. For the purposes of such an assessment, the fact that that person was 

convicted, by the courts of a Member State, on a charge of participation in the activities of a terrorist 

group is of particular importance, as is a finding that that person was a member of the leadership of 

that group, and there is no need to establish that that person himself or herself instigated a terrorist act 

or otherwise participated in it. With regard to the international standards of protection, the Court of 

Justice confirmed that “the standards developed within the framework of the UN system should 

constitute a fundamental basis for the regional systems”.168 

In F169 the Court dealt with the issue of reasonable fear of persecution because of sexual orientation. 

The Court decided that the Directive does not preclude the authority from ordering that an expert’s 

report in the context of the assessment of the facts and circumstances relating to the declared sexual 

orientation of an applicant. The Court stressed that the procedures for such a report are consistent with 

the fundamental rights guaranteed by the Charter of Fundamental Rights of the European Union. 

Additionally, the authority and then courts should not base their decision solely on the conclusions of 

the expert’s report and that they are not bound by those conclusions when assessing the applicant’s 

statements relating to his sexual orientation. Furthermore, the Court decided that Article 7 of the 
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Charter of Fundamental Rights precludes the preparation and use of a psychologist’s expert report, the 

purpose of which is, based on projective personality tests, to indicate the sexual orientation of that 

applicant.170 

The Alheto171 case concerned a stateless woman from Palestine who was registered as a refugee with 

United Nations Relief and Works Agency for Palestine Refugees in the Near East (UNRWA) and who 

applied for asylum in Bulgaria. The Court ruled that Qualification Directive and Asylum Procedures 

Directive require an examination of the question of whether that person receives effective protection 

or assistance from that agency. Furthermore, a person registered with the United Nations Relief and 

Works Agency for Palestine Refugees in the Near East (UNRWA) must be considered as enjoying 

sufficient protection in that third country, when it: 1) agrees to readmit the person concerned after he 

or she has left its territory in order to apply for international protection in the European Union; and 2) 

recognises that protection or assistance from UNRWA and supports the principle of non-refoulement, 

thus enabling the person concerned to stay in its territory in safety under dignified living conditions for 

as long as necessary given the risks in the territory of habitual residence. Additionally, the Court 

provided interpretation of Article 46 of the Directive 2013/32, in the context of Article 47 of the Charter 

of Fundamental Rights, stating that they must be interpreted as meaning that it does not establish 

common procedural standards in respect of the power to adopt a new decision concerning an 

application for international protection following the annulment. Finally, the Court ruled that an appeal 

against a decision relating to an application for international protection must examine both facts and 

points of law. 

In Bilali172 the Court dealt with grounds for revocation of subsidiary protection under the Qualification 

Directive. The Court ruled that a Member State must revoke subsidiary protection status if it granted 

that status when the conditions for granting it were not met. The Court underlined, however, that in 

such case the Member State is obliged to observe, in particular, the fundamental right of the person 

concerned to respect for private and family life, which is guaranteed, within their respective scope of 

application, by Article 7 of the Charter of Fundamental Rights of the European Union and by Article 8 of 

the ECHR. 

Asylum Procedures Directive 

In the context of the Asylum Procedures Directive the Court ruled in In Danqua173 that the principle of 

effectiveness must be interpreted as precluding a national procedural rule, which requires an 

application for subsidiary protection status to be made within 15 working days of notification, by the 

competent authority, that an applicant whose asylum application has been rejected may make an 

 

170 See also, Valérie De Bruyckere, Somewhere Over the Rainbow: On the Use of Psychological Tests to Determine 
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application for subsidiary protection. The Court underlined that “in the absence of EU rules concerning 

the procedural requirements attaching to the submission and examination of an application for 

subsidiary protection applicable (…), it is for the domestic legal system of that Member State to 

determine those requirements, provided, first, that the requirements are not less favourable than those 

governing similar domestic situations (principle of equivalence) and, second, that they do not render 

impossible in practice or excessively difficult the exercise of rights conferred by the EU legal order 

(principle of effectiveness)”.174 

In Sacko175 the Court ruled that the national court or tribunal hearing an appeal against a decision 

rejecting a manifestly unfounded application for international protection is not precluded from 

dismissing the appeal without hearing the applicant, where the factual circumstances leave no doubt as 

to whether that decision was well founded and under two conditions: first, during the proceedings at 

first instance, the applicant was given the opportunity of a personal interview on his or her application 

for international protection, in accordance with Article 14 of the directive, and the report or transcript 

of the interview, if an interview was conducted, was placed on the case file, in accordance with Article 

17(2) of the directive, and, second, the court hearing the appeal may order that a hearing be conducted 

if it considers it necessary for the purpose of ensuring that there is a full and ex nunc examination of 

both facts and points of law.  

In Torubarov176 the applicant had lived, in absence of a final decision on the application, in a situation 

of legal uncertainty without the benefit of any status of protection on Hungarian territory. The referring 

court considered that Hungarian law did not guarantee the right to an effective remedy under the Article 

46 of the Asylum Procedures Directive and Article 47 of the Charter of the Fundamental Rights. The 

Court ruled that the EU law must be interpreted as meaning that, in circumstances where a first instance 

court or tribunal – after making a full and ex nunc examination of all the relevant elements of fact and 

law submitted by an applicant for international protection – had found that the applicant must be 

granted protection when the administrative or quasi-judicial body adopts a contrary decision without 

establishing new elements to justify a new assessment, that court or tribunal must vary that decision. 

The court decision can be taken even if it does not comply with its previous judgment and substitute its 

own decision for it, disapplying as necessary the national law that would prohibit it from proceeding in 

that way.  

In K177 the Court interpreted the grounds of detention of asylum applicants under Article 8 of the 

Reception Directive and its compatibility with Article 6 of the Charter of Fundamental Rights. The Court 

found that the Convention does not constitute, as long as the European Union has not acceded to it, a 

legal instrument which has been formally incorporated into EU law, therefore, the examination of the 

 

174 Para. 29. 

175 Judgment of the Court (Second Chamber) of 26 July 2017, Moussa Sacko v Commissione Territoriale per il 
riconoscimento della Protezione internazionale di Milano, Case C-348/16, ECLI:EU:C:2017:591. 

176 Judgment of the Court (Grand Chamber) of 29 July 2019, Alekszij Torubarov v Bevándorlási és Menekültügyi 
Hivatal, Case C-556/17, ECLI:EU:C:2019:626 

177 Judgment of the Court (Fourth Chamber) of 14 September 2017, K. v Staatssecretaris van Veiligheid en Justitie, 
Case C-18/16, ECLI:EU:C:2017:680. 



 

 

www.reconnect-europe.eu  Page 36 of 38 

 

validity of the first subparagraph of Article 8(3)(a) and (b) of Directive 2013/33 must be undertaken 

solely in the light of the fundamental rights guaranteed by the Charter.  

6. Concluding remarks 
 

The relation between the EU asylum policy and standards of the rule of law as defined by the Venice 

Commission is of particular importance when one realizes that currently, the EU faces both crises: 

refugee crisis and crisis of the rule of law. A case of the latter is the relocation mechanism, where States 

which experience rule of law backsliding decided to refuse to implement rules adopted at the EU level. 

Such a decision constituted itself a far-reaching step in undermining EU legitimacy in the field of asylum 

policy. The refugee crisis poses a challenge to EU binding laws, such as the Dublin Regulation, which 

undermines the authority of EU law in general and the rule of law principle in particular. It shows that 

migration policies and practices can only be effective when operating under the rule of law. 

Furthermore, analysis of the European asylum case-law confirms that the rule of law concerns the 

relationship between individuals and the public authority, not necessarily within a State.178  

The socio-legal analysis demonstrated how social realities are produced, enacted and renewed. Social 

reality is a continuum binding together rhetoric in form of coffee table talk, political speech and media 

coverage and implementation of the international law in national and the EU courts. Rhetoric, whether 

on the elite level or among citizens, has a mutually affective impact. The (assumed or perceived) social 

realities have an impact on what policy makers expect citizens to want and consequently on the policy- 

and decision making. Those decisions, ending up as legal sources, can have an impact in the decisions 

made in the courts. This continuum can be seen as a cyclical process reinforced and transformed by the 

immigration discourses. The journey from the words and rhetoric to actions and materialised 

implications is rather short. More research is needed about the cyclical process of loud citizens’ voices 

– policy makers reacting to those voices – media covering reinforcing certain discourses – 

representation of the other as undeserving and threatening – amendments in the laws and policies – 

threatening the fulfilment of the human rights.  

The analysis of the European case-law on asylum cases confirmed that access to justice and judicial 

review are the core components of the rule of law, which at the same time play a fundamental role in 

the asylum cases. This was confirmed not only based on cases that reached the court in Strasbourg, but 

also in the interpretation of the EU secondary law on asylum policy provided by the Court of Justice. In 

general, the refugee crisis constitutes a “crash test” for EU legitimacy. The relation between the rule of 

law and legitimacy is particularly interesting in the light of findings presented by Martin Krygier that “for 

the rule of law to contribute to state legitimacy, it must pass Hobbes’s test— effectiveness.”179 Even 

though this conclusion relates to state legitimacy, it seems that it can be applied to the supranational 

level as well. If the EU asylum policy wants to be legitimate, it needs to be effective within the frame of 

the EU primary law. The Court of Justice will not frame such a policy, but it can strengthen the link 

between the asylum policy and the rule of law principle. The paper showed that such a direct link can 
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be traced in the case-law of the European Court of Human Rights. The rights of the asylum seekers, as 

regulated by the EU secondary legislation, in order to enhance the EU legitimacy, need to be effective 

in real life. The paper proves that judicial review and access to courts are indispensable to secure such 

effectiveness.  
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