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1. Introduction 

The rule of law is one of the fundamental values of Europe’s constitutional heritage and a legal principle 

common to the forty-seven Member States of the Council of Europe,1 twenty-seven of which are 

members of the EU. Even beyond the boundaries of Europe, the rule of law has been recognised as a 

foundational value, and a central tenant of both constitutional democracies and international 

institutions promoting peace:2 ‘no other single political ideal has ever achieved global endorsement,’3 

which means that the rule of law ‘stands in the peculiar state of being the preeminent legitimating 

political ideal in the world today, without agreement upon precisely what it means.’4 

This paper establishes the crystallisation of a core meaning of the rule of law in the European Union, 

and whether it is possible to speak of a ‘European’ conception of the rule of law. It builds on our two 

earlier working papers which examined unity and diversity in national understandings of the rule of law 

among EU member states,5 and the meaning and scope of the EU rule of law,6 to investigate the extent 

to which a ‘European conception of the rule of law’ can be both identified but also manifested within 

the EU. In doing so, it analyses the extent to which the EU’s understanding has shaped (and been shaped 

by) the conceptions promoted by other international organisations and the extent of dialogue with 

member states, and relations with third countries. The paper also seeks to consider the EU’s 

contribution to a renewed understanding of the rule of law on the international plane. 

In Section 2, this paper highlights the core legal features of the European conception of the rule of law, 

building on the previous publications of Work Package 7. It shows how the foundational Article 2 Treaty 

on European Union [TEU] values of rule of law, democracy, and fundamental rights are understood in a 

mutually reinforcing way and underlies the triangular relationship of these fundamental values. It 

explores the nexus of these values through two examples: (1) minority rights; and (2) free speech, access 

to information against the backdrop of the spread of disinformation in deliberative democracies. It then 

examines the jurisprudence of the Court of Justice of the European Union to provide evidence of the 

Court’s contribution to the substantive and holistic understanding of the principle of the rule of law. 

Section 3 turns to an examination of the external promotion of the rule of law by the EU to examine the 

extent to which the EU’s conception of the rule of law has been shaped by the external influence of the 

Venice Commission of the Council of Europe. Where the EU formally recognised the Council of Europe’s 

normative pre-eminence on providing the benchmark for human rights, rule of law and democracy in 

 
 

 
1 See Preamble of the Statute of the Council of Europe, 5 May 1949: ‘Reaffirming their devotion to the spiritual 
and moral values which are the common heritage of their peoples and the true source of individual freedom, 
political liberty and the rule of law, principles which form the basis of all genuine democracy.’ 
2 For example, within the preamble to the United Nations Declaration on Human Rights (1948), ‘Whereas it is 
essential, if man is not to be compelled to have recourse, as a last resort, to rebellion against tyranny and 
oppression, that human rights should be protected by the rule of law’. 
3 B. Tamanaha, On the Rule of Law. History, Politics, Theory (Cambridge: Cambridge University Press 2004), p. 3-4. 
4 Ibid.  
5 L Pech and J Grogan et al, ‘Unity and Diversity in National Understandings of the Rule of Law in the EU’, 
RECONNECT Deliverable 7.1 (April 2020). https://reconnect-europe.eu/wp-content/uploads/2020/05/D7.1-1.pdf. 
6 L. Pech and J. Grogan et al, ‘Meaning and Scope of the EU Rule of law’ RECONNECT Deliverable 7.2 (April 2020), 
p. 60. https://reconnect-europe.eu/wp-content/uploads/2020/05/D7.2-1.pdf. 

https://reconnect-europe.eu/wp-content/uploads/2020/05/D7.1-1.pdf
https://reconnect-europe.eu/wp-content/uploads/2020/05/D7.2-1.pdf
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Europe, this paper argues that this has led to the progressive crystallisation of a shared, substantive, 

and holistic European understanding of the rule of law. To substantiate this argument, this section 

provides a case study analysis of mutual reinforcement and references to the rule of law. It argues, 

however, that while further deepening cooperation with the Council of Europe is a positive 

development, more concrete ambition from the EU is needed so as to enable both the Council of Europe 

and the European Union to jointly address the deeply concerning and growing rule of law backsliding 

taking place throughout the European Union. 

Section 4 takes a broader lens, placing the EU’s understanding and action on the rule of law in the wider 

context of the wider world. The paper then turns to contextualise the EU’s conception of the rule of law 

within those understandings and definitions which have been offered by the Organisation for Security 

and Co-operation in Europe and the United Nations. It then examines the UN 2030 Agenda for 

Sustainable Development. It concludes that the conceptions developed and applied by both these 

organisations and the European Union are similar, and respective constituent elements also closely 

match. The paper concludes with a study of the place of the rule of law within the EU’s external action: 

that while EU action promoting the rule of law has been to some extent both limited and constrained, 

there is nevertheless the possibility and opportunity for the EU to take a more prominent position in 

the promotion of the rule of law worldwide. 

 

2. Core features of the European conception of the rule of law 

2.1 Rule of law as a shared political ideal and legal principle  

The rule of law is foundational of the European Union’s constitutional interconnected ecosystem. In 

essence, while ‘it has been commonly viewed as a shared political ideal, the rule of law is a legal principle 

of constitutional value which forms part of the common legal heritage of the Member States, as well as 

a foundational value the European Union and the Council of Europe.’7 As exhaustively examined in our 

two previous working papers,8 the rule of law can and should be considered a core and consensual 

element of Europe’s legal space notwithstanding some recent and unsurprising conceptual contestation 

emanating from the authorities of the EU’s two autocratising countries, one of which is no longer 

considered a democracy since 2019.9 

 

 
 

 
7 Pech and Grogan et al (n 6).  
8 See ibid, and Pech and Grogan et al (n 5).  
9 V-Dem Institute, Autocratization Surges – Resistance Grows. Democracy Report 2020, March 2020, p. 16: “The 
countries that have autocratized the most over the last 10 years are Hungary, Turkey, Poland, Serbia, Brazil and 
India.” V-Dem experts have furthermore classified Hungary as an electoral autocracy since 2019. Regarding 
compliance with the rule of law specifically, see e.g. World Justice Project, Rule of law Index 2020 Insights, 2020, 
p. 20 which identifies Poland, Hungary and Bulgaria as belonging to the group of countries which have experienced 
the biggest declines in constraints on government powers in the world since 2015. With a decline of -6.8% over 
the past five years in relation to this benchmark which aims to identify countries engaged in a process of 
autocratisation, Poland has experienced the worst decline in the world only surpassed by Egypt.  
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The recognition of the values in Article 2 Treaty on the European Union (which were first recognised as 

core components of the EU’s identity and core membership obligations10) should be understood as a 

codification, rather than ‘first instance’ recognition, of the rule of law within the European Union’s legal 

framework. Arguing that the rule of law in the EU legal order is too vague or would lack legally binding 

nature because the EU Treaties would lack a single, detailed definition does not survive scrutiny.  

The rule of law is explicitly mentioned in the EU Treaties as one of the values that is common to the EU 

and its Member States. It is also referenced as a principle which the EU ought to promote in its external 

action. It is also referenced as a principle EU candidate countries must comply with and commit to 

promote in Article 49 TEU. The Commission, beyond its general task to ensure the respect of EU law, is 

responsible, together with the European Parliament, the individual Member States and the Council, for 

guaranteeing the common values of the Union. As noted by the Court of Justice, the EU is a union based 

on the rule of law, with Article 19 of the Treaty on European Union giving concrete expression to the 

value of the rule of law affirmed in Article 2 of the same Treaty. And let us not forget Title IV of the EU 

Charter of Fundamental Rights entitled ‘Justice’ and which includes rights such as the right to an 

effective remedy and the right to a fair trial.  

Based on the EU Treaties and the case-law of the Court of Justice, the European Commission has 

furthermore offered a comprehensive definition of the core components of the rule of law in 2014.11 

But what about a Treaty definition one may ask? While the EU Treaties do not provide a detailed 

definition of the rule of law to be found in a single Treaty provision, this is not unique to the EU. Indeed, 

virtually all national constitutions of the EU Member States that explicitly refer to the rule of law do not 

provide any definition, with the main exception being the Spanish Constitution. This does not necessarily 

imply that the rule of law is inevitably vague or cannot be enforced. In fact, many fundamental concepts 

are not defined by the EU Treaties. For instance, there could be no EU internal market without a 

prohibition on customs duties and yet the concept of customs duties is left undefined by the Treaties. 

Similarly, the EU Treaties guarantee many rights to EU workers, yet the notion of EU worker is also left 

undefined. Does this mean that there is no EU binding prohibition on customs duties and no 

competence for the EU in this area? Of course not.  

The Masters of the Treaties, that is, the Member States of the EU, have deliberately left to the EU 

institutions, and in particular the Court of Justice, the task to define and apply multiple key concepts 

and fundamental principles, which the Court of Justice but also the Council and European Parliament 

have done and continue to do regularly in respect of the rule of law.12 The fact that some may disagree 

about the conceptual boundaries of the rule of law as a legal concept should not be understood as 

implying that the rule of law is inherently vague, impossible to legally apply in practice. Indeed, as Kim 

Lane Scheppele and Laurent Pech observed:  

many important principles of law have solid cores that can be legally enforced even if there is 

disagreement about where the boundary is at the margins. […] Most general principles have clear cores 

 
 

 
10 Grogan and Pech et al (n 6), section 2. 
11 Ibid, section 2.1. 
12 See most recently Regulation 2092/2020 of the European Parliament and of the Council of 16 December 2020 
on a general regime of conditionality for the protection of the Union budget, article 2. 
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and contestable margins, and it is no argument against the existence of the clear core that one can 

imagine cases at the margins over which one can reasonably argue.13 

The rule of law has furthermore firmly established itself as an essential transnational and transversal 

principle of what may be referred to as ‘European constitutional law’ – the body of principles common 

to the national constitutional orders and the EU and ECHR legal frameworks – whose core meaning and 

components are widely accepted across legal systems. In essence,  

The rule of law is a meta-principle with formal and substantive components which guide and constrain 

the exercise of public authority and protect against the arbitrary or unlawful use of public power. The 

rule of law is a principle of both judicial interpretation and a source form which standards of judicial 

review may be derived. The rule of law, as a primary and transversal constitutional principle, shares a 

substantial and mutually reinforcing relationship with democracy and respect for human rights.14 

 

2.2 The mutually reinforcing relationship of the rule of law with other EU values 

The rule of law is strongly related to the principle of democracy and the protection of human rights. It 

is clearly manifested in the preamble to the ECHR in which the Member States of the Council of Europe 

reaffirm their profound belief that fundamental freedoms are best maintained by an effective political 

democracy. In becoming a party to the ECHR, they also confirm that values, such as freedom and the 

rule of law together with the commitment to the enforcement of human rights, constitute a common 

heritage. The rule of law is furthermore inherent in all provisions of the ECHR and the attached case-

law developed by the European Court of Human Rights (hereinafter: ECtHR). To put it differently, 

throughout the history of the ECHR,  

the rule of law has been the lodestar guiding the development of the case-law of the European Court of 

Human Rights for decades […] Attempts to legitimise relativistic conceptions of the rule of law, quite often 

tied to politics of national identity and parochial definitions of the common good, defined by the closed 

circle of the powerful, must be rejected. The rule of law under the European Convention on Human Rights, 

a fundamental component of “European public order”, is conceptually incapable of being transformed to 

fit the political agenda of those that seek unfettered power coupled with the subjugation of independent 

judicial review. The principle of the rule of law, the Convention's lodestar, is organically embedded within 

an international system of law which rejects unequivocally the arbitrary use of governmental power.15  

“Integration through the rule of law”16 also characterises the European Union’s construction. Together 

with other overarching values, such as democracy, fundamental rights, human dignity, freedom, and 

 
 

 
13 K. Lane Scheppele, and L. Pech, “Is the Rule of law Too Vague a Notion?” (Verfassungsblog, 1 March 2018) 
https://verfassungsblog.de/the-eus-responsibility-to-defend-the-rule-of-law-in-10-questions-answers/.  
14 Pech and Grogan et al (n 6).  
15 R. Spano, ‘The rule of law as the lodestar of the European Convention on Human Rights – The Strasbourg Court 
and the Independence of the Judiciary’ (2021) 26 European Law Journal 1, pp. 16-17. 
16 K. Lenaerts, ‘New Horizons for the Rule of law Within the EU’ (2020) 20 German Law Journal 1, 29. F. Case C-
294/83 Les Verts [1986] ECR 01339. 

https://verfassungsblog.de/the-eus-responsibility-to-defend-the-rule-of-law-in-10-questions-answers/
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equality, the rule of law is embedded today in Article 2 TEU, which the Member States voluntarily agreed 

to adhere to,17 and which they are supposed to promote in line with Article 3(1) TEU: 

As is apparent from Article 49 TEU, which provides the possibility for any European State to apply to 

become a member of the European Union, the European Union is composed of States which have freely 

and voluntarily committed themselves to the common values referred to in Article 2 TEU, which respect 

those values and which undertake to promote them, EU law being based on the fundamental premiss 

that each Member State shares with all the other Member States, and recognises that those Member 

States share with it, those same values. 

That premiss both entails and justifies the existence of mutual trust between the Member States and, in 

particular, their courts that those values upon which the European Union is founded, including the rule 

of law, will be recognised, and therefore that the EU law that implements those values will be respected.18 

These values serve the broader purpose of keeping liberal democracy alive, to make sure that state 

power is tamed, everyone abides by the law and arbitrariness is prevented.  

In the following, the relationship among the three key interrelated values, namely the rule of law, 

democracy and fundamental rights will be discussed.  

 

2.2.1 Rule of law 

If we approach this triangular relationship from the perspective of the rule of law, we can distinguish at 

least two ways of conceptualization: while the first one focuses on the definition of the rule of law, the 

second considers the rule of law as an institutional ideal. In our previous writings, we explained that 

even the most detailed definition of the rule of law, to be true to its idea, must “contain a share of 

vagueness in order to accommodate rule of law’s very nature. This requirement of vagueness plays 

strongly against any Quichotean attempts to turn the rule of law into a shopping list of elements, even 

if some examples of relatively good lists are known. Eliminating vagueness entirely, on such a reading, 

profoundly undermines the usefulness of the concept itself.”19 That said, there are some core common 

elements of the rule of law which are uncontested in the European legal space.20  

Both the European Union and the Council of Europe provided useful definitions. As to the former, one 

may for instance refer to the European Commission’s definition according to which, under the rule of 

law, public powers must be bound “by constraints set out by law, in accordance with the values of 

democracy and fundamental rights, and under the control of independent and impartial courts. The rule 

of law includes principles such as legality, implying a transparent, accountable, democratic and 

 
 

 
17 Case C-621/18 Wightman and Others (Judgment of 10 December 2018), para. 63. 
18 Case C-619/18 Commission v Poland (Independence of the Supreme Court), paras 42-42.  
19 P. Bárd, S. Carrera, E. Guild, and D. Kochenov, An EU mechanism on Democracy, the Rule of law and Fundamental 
Rights, Brussels: Center for European Policy Studies (CEPS 2016). See also: P. Bárd and J. Bayer, A comparative 
analysis of media freedom and pluralism in the EU Member States. Study for the LIBE Committee, PE 571.376 EN, 
2016, http://www.europarl.europa.eu/supporting-analyses. 
20 About the similarities and differences of the interpretation of the rule of law principle in Europe, see Pech and 
Grogan et al (n 5).   

http://www.europarl.europa.eu/supporting-analyses
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pluralistic process for enacting laws; legal certainty; prohibiting the arbitrary exercise of executive 

power; effective judicial protection by independent and impartial courts, effective judicial review 

including respect for fundamental rights; separation of powers; and equality before the law.”21 In the 

Council of Europe setting, the 2016 checklist of the Venice Commission also establishes a strong 

connection between the three principles when it extends the definition of the rule of law to the 

protection and enforcement of fundamental rights and to the democratic safeguards of the exercise of 

public power.22 Most recently, one may cite Regulation 2020/2092 of the European Parliament and of 

the Council of 16 December 2020 regarding the interconnected nature of this ‘trinity’ of principles:  

The rule of law requires that all public powers act within the constraints set out by law, in accordance 

with the values of democracy and the respect for fundamental rights as stipulated in the Charter of 

Fundamental Rights of the European Union (the ‘Charter’) and other applicable instruments, and under 

the control of independent and impartial courts […] 

While there is no hierarchy among Union values, respect for the rule of law is essential for the protection 

of the other fundamental values on which the Union is founded, such as freedom, democracy, equality 

and respect for human rights. Respect for the rule of law is intrinsically linked to respect for democracy 

and for fundamental rights. There can be no democracy and respect for fundamental rights without 

respect for the rule of law and vice versa.23 

 

The rule of law principle can also be regarded as an institutional ideal which “requires institutional 

settings that actually depend on time and context, but [which] must have in common coherence with 

the normative objective the ideal evokes.”24 On this basis we can argue that every institution, including 

those having a dominantly democratic character, and the whole institutional setting of any legal order 

must be constituted and operated in accordance with the rule of law principle. This is why the correction 

mechanisms compensating for the deficiencies of a majoritarian government are not only compatible 

with the principle of democracy (as it is interpreted in the European legal space) but can also be seen 

as a means of militant democracy25 dedicated to the prevention of autocratic tendencies in any political 

regime.  

 

 
 

 
21 Communication from the Commission to the European Parliament, the Council, the European Economic and 
Social Committee and the Committee of the Regions, 2020 Rule of Law Report The rule of law situation in the 
European Union, COM/2020/580 final.  
22 Venice Commission, ‘Rule of law checklist’ (Council of Europe 2015) CDL-AD(2016)007-e: 
https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2016)007-e. 
23 Regulation 2020/2092 of the European Parliament and of the Council on a general regime of conditionality for 
the protection of the Union budget (Brussels, 16 December 2020), recitals 3 and 6.  
24 G. Palombella, ‘The Rule of law as an Institutional Ideal’ (2010) 9 Comparative Sociology 4, p. 5. 
25 For a full description see K. Loewenstein, ‘Militant Democracy and Fundamental Rights,’ (1937) 31 American 
Political Science Review 417–433 and 638–658 (1937). For a most recent authoritative account of such a function 
of international legal mechanisms, see R. Dworkin, ‘A New Philosophy of International Law’ (2013) 41 Philosophy 
and Public Affairs 1, pp. 2–30. 

https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2016)007-e
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This logic applies to the institutional setting of the EU and to the relationship between the EU and the 

Member States as well: 26 the activities of the EU are officially based on a profound respect for the rule 

of law.27 For instance, the Commission’s right and duty to ensure the application the Treaties and of the 

measures adopted by EU institutions pursuant to these Treaties (Article 17(1) TEU)  is inherently 

grounded on the principle of rule of law. Similarly, the role of the CJEU as the final guardian to “ensure 

that in the interpretation and application of the Treaties the law is observed” (Article 19(1) TEU), also 

derives from the rule of law principle.28 Therefore, by supplying an additional level of checks on the 

Member State governments, the EU – as a sort of supranational element of militant democracy – may 

and indeed, is expected to offer an additional later of protection against rule of law backsliding on the 

national level.29 

 
. 

2.2.2 Democracy  

The EU is often criticized for its (alleged30) democratic deficit and these criticisms concentrate mainly 

on the (assumed) shortcomings of democratic legitimacy emanating from the European electorate and 

the insufficiently developed role of the European Parliament in the process of political and legislative 

decision-making.31 It is undoubtably true that the institutional structure of the EU does not mirror the 

conventional blueprint of modern constitutional democracies – Kalypso Nicolaïdis argues for example 

that the EU should rather be described as a demoicracy, a polity of multiple distinct peoples, understood 

both as states and as citizens, who govern remain together by choice.32 However, one should not neglect 

the important steps taken over the past decades to bring the daily practice of democracy in the EU 

closer to the value enshrined in Artice 2 TEU, such as the transformation of the Assembly into the 

European Parliament, the introduction of the direct election of MEPs by the European citizens, the 

 
 

 
26 On international mechanisms correcting the failure of domestic law to protect minorities see for example A. 
Verdross, Die Einheit des rechtlichen Weltbildes auf Grundlage der Völkerrechtsverfassung (Tübingen: Mohr 1923). 
27 For a critical analysis by the leading academics, see, L. F. M. Besselink, F. Pennings and S. Prechal (eds.), The 
Eclipse of Legality in the European Union (The Hague: Kluwer 2010). 
28 For further discussion, see L. Pech, The Rule of Law in the EU: The Evolution of the Treaty Framework and Rule 
of Law Toolbox, RECONNECT Working Paper No. 7, March 2020: https://www.reconnect-
europe.eu/publications/working-papers. 
29 J.-W. Müller, ‘Should the European Union Protect Democracy and the Rule of Law in Its Member States’ (2015) 
21 European Law Journal 2, pp. 141–160; and J.-W. Müller, ‘The EU as a Militant Democracy’ (2014) 165 Revista 
de Estudios Políticos, 141–162. 
30 For a brief discussion and the argument that the “democratic deficit” thesis misunderstands inter alia how EU 
decisions are made, see S. Peers and L. Pech, ‘Does the EU have a ‘democratic deficit’?’ (EU Law Analysis 15 June 
2016) http://eulawanalysis.blogspot.com/2016/06/referendum-briefing-3-does-eu-have.html. For a more 
comprehensive analysis, see L. Pech, ‘The institutional development of the EU post-Lisbon’ in D. Ashiagbor et al, 
The European Union after the Treaty of Lisbon (CUP 2012) pp. 7-46. See also RECONNECT, ‘Fundamental Principles 
in times of crisis–Democracy and Rule of Law in the European Union’ (European Policy Brief No. 2 13 August 2020): 
https://reconnect-europe.eu/wp-content/uploads/2020/09/RECONNECT_PB2.pdf.  
31 For a reminder on throwing stones in a glass house see J.H.H. Weiler, ‘Living in a Glass House: Europe, Democracy 
and the Rule of Law’, in C. Closa, D. Kochenov and J.H.H. Weiler, ‘Reinforcing the Rule of Law Oversight in the 
European Union’, 2014/25 RSCAS Working Paper, pp. 25–29. 
32 K. Nicolaïdis, ‘Our European Demoï-cracy: Is this Constitution a Third Way for Europe?’ in K. Nikolaides, and S. 
Weatherill, Whose Europe? National Models and the Constitution of the European Union (Oxford: Oxford University 
Press 2003) pp. 137–152. 

https://www.reconnect-europe.eu/publications/working-papers
https://www.reconnect-europe.eu/publications/working-papers
http://eulawanalysis.blogspot.com/2016/06/referendum-briefing-3-does-eu-have.html
https://reconnect-europe.eu/wp-content/uploads/2020/09/RECONNECT_PB2.pdf
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continuous enlargement of the European Parliament’s powers at every Treaty revision, the broadening 

of the scope of matters subject to ordinary legislative procedure, the involvement of the national 

parliaments in the process of democratic decision-making at the EU level and so on. In addition, better 

regulation guidelines have been adopted to help the Commission in the preparation of new initiatives 

and proposals and in the management and evaluation of existing legislation. As a result, the EU has 

taken a very specific ‘governance’ form,33 one which actually commands more trust than the national 

governments in a handful of the Member States.34 Furthermore, one must remember the twofold 

democratic legitimacy of the EU as a Union of both states and of people which furthermore seeks to 

give effect to the principles relating not to merely one form of democracy but several: representative 

democracy (Article 10 TEU); participatory democracy (Article 11(1) TEU) and direct democracy (Article 

11(4) TEU).  

At a time where ‘illiberal democracy’ is presented by some as just another form of democracy, one must 

recall that democracy is simply unimagineable without the protection and the effective enforcement of 

fundamental rights. On the one hand, citizens can only be active members of a political system if they 

enjoy liberty, can exercise their rights necessary to participate in the political decision-making processes 

and their socio-economic status allows them to be truly engaged in the affairs of the political 

community. On the other hand, the democratic institutions are supposed to give effect to bills of rights 

that are either consitutionally embedded or have a constitutional status. The rule of law is equally 

important because this is the principle which guarantees that the regulation of democratic will-

formation – from the rules of elections, through the setup of the system of democratic institutions to 

the legislative process – is in fact respected by the powerholders.35 Democracy without the respect of 

the rule of law and the protection of fundamental rights cannot constitute a democracy as understood 

within both the framework of the EU and the framework of the Council of Europe. Indeed, “there is no 

such thing as illiberal democracy” as rightly noted by Frans Timmermans.36 “Illiberal democracy” should 

be instead understood as a euphemism for authoritarianism.37 In practice, as noted by Agnes Heller in 

relation to Mr Orban’s Hungary, illiberal democracy means 

traditional checks and balances have eroded. The legislative branch has been subsumed by the executive. 

Judicial independence has been significantly curtailed. Constitutional protections are weakened. 

 
 

 
33 Ph. Allott, ‘European Governance and the Re-Branding of Democracy’ (2002) 27 European Law Review, pp. 60–
71. 
34 See Standard Eurobarometers’ sections on “Trust in national governments and parliaments, and in the European 
Union”. E.g. most recently, European Commission, Standard Eurobarometer 83 (Spring 2015) 
http://ec.europa.eu/public_opinion/archives/eb/eb83/eb83_first_en.pdf, 6. 
35 See the interpretation of the rule of law by Jeremy Waldron and its application to the legislative process as a 
principle which is supported by fundamental democratic values: J. Waldron, ‘Principles of Legislation’ in Richard 
W. Bauman – Tsvi Kahana (eds.), The Least Examine Branch. The Role of Legislatures in the Constitutional State 
(Cambridge University Press 2006) 
36 Commission Statement, ‘EU framework for democracy, rule of law and fundamental rights, Speech of First Vice-
President Frans Timmermans to the European Parliament’, Speech/15/4402 (12 February 2015). 
37 W. Sadurski, ‘Poland Post-2015: Populism – Authoritarianism – Democracy’ (Concilium Civitas 2019)  
http://conciliumcivitas.pl/poland-post-2015-populism-authoritarianism-democracy/: “The idea that populism is 
illiberal but democratic (perhaps even hyper-democratic) is simple but misleading, because illiberal themes in 
populism – in particular, the dismantling of minority rights and constitutional checks and balances – undermine 
democracy.” 

http://ec.europa.eu/public_opinion/archives/eb/eb83/eb83_first_en.pdf
http://conciliumcivitas.pl/poland-post-2015-populism-authoritarianism-democracy/
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Nongovernmental organizations are bullied. The independent press has all but been eliminated, and 

electronic media are monopolized, with news and debates replaced by propaganda. Loyalty is rewarded 

by institutionalized corruption, with the political elite creating and rewarding their own oligarchy. A 

system of functional feudalism dressed in the formal attire of the democratic processes — this is Mr. 

Orban’s so-called illiberal democracy.38 

 

Unsurprisingly, these developments above have led democracy experts to reclassify Hungary as an 

electoral autocracy in 2019, following years of democratic and rule of law backsliding, with Poland 

expected to follow suit soon on its current track.39  

 

2.2.3 Fundamental rights 

Fundamental rights occupy a central place in EU law. No candidate country can be a member of the EU 

without becoming a member of the Council of Europe first, ratifying the ECHR and accepting the 

principle of individual application and adjudication by the European Court of Human Rights. The EU itself 

is now under a Treaty obligation to accede to the ECHR under Article 6(2) TEU, but even until accession 

fundamental rights, as guaranteed by the ECHR and as they result from the constitutional traditions 

common to the Member States, constitute general principles of EU law by way of the case law of the 

CJEU and Article 6(3) TEU. 

The CJEU was long preoccupied to constitutionalise fundamental rights in a Community originally rather 

insensitive to the issue,40 albeit the Luxembourg Court had decided on the issue of and found legal 

problems with a potential EU accession to the ECHR twice in EU history.41 The adoption of the EU’s bill 

of rights, the European Union Charter of Fundamental Rights in 2000, and its constitutional 

embeddedness 9 years later into the Lisbon Treaty solidified the EU’s human rights culture. The 

Charter’s scope of application has been however considerably limited by way of Article 51(1) which 

obliges Member States to follow Charter provisions only when they are implementing Union law.42 After 

some uncertainty, this provision was given a broad interpretation by the CJEU. Indeed, the Court held 

that “situations cannot exist which are covered in that way by European Union law without […] 

 
 

 
38 A. Heller, ‘What Happened to Hungary?’ The New York Times, 16 September 2018.  
39 V-Dem Institute, Autocratization Surges – Resistance Grows. Democracy Report 2020 (March 2020) 
https://www.v-dem.net/media/filer_public/de/39/de39af54-0bc5-4421-89ae-
fb20dcc53dba/democracy_report.pdf, p. 19. 
40 A. Knook, ‘The Court, the Charter, and the vertical division of powers in the European Union’ (2005) 42 Common 
Market Law Review 2, pp. 367–398. 
41 See Opinion 1/91 (ECHR Accession I) [1991] ECR I-6079; Opinion 2/13 (ECHR Accession II). For critical accounts, 
see e.g. D. Halberstam, ‘“It’s the Autonomy, Stupid!” A Modest Defence of Opinion 2/13 on EU Accession to the 
ECHR, and the Way Forward’ (2015) 16 German Law Journal 105–146; P. Eeckhout, ‘Opinion 2/13 on EU Accession 
to the ECHR and Judicial Dialogue – Autonomy or Autarky?’ (2015) 38 Fordham International Law Journal 4, 955–
992; D. Kochenov, ‘EU Law without the Rule of law: Is the Veneration of Autonomy Worth It?’ (2015) 34 Yearbook 
of European Law 74. 
42 H. Kaila, ‘The Scope of Application of the Charter of Fundamental Rights of the European Union in the Member 
States’, in P. Cardonnel, A. Rosas and N. Wahl (eds.), Constitutionalising the EU Judicial System (Oxford: Hart 
Publishing 2012) pp. 294–302. 

https://www.nytimes.com/2018/06/22/theater/hungary-billy-elliot.html?module=inline
https://www.v-dem.net/media/filer_public/de/39/de39af54-0bc5-4421-89ae-fb20dcc53dba/democracy_report.pdf
https://www.v-dem.net/media/filer_public/de/39/de39af54-0bc5-4421-89ae-fb20dcc53dba/democracy_report.pdf
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fundamental rights being applicable. The applicability of European Union law entails applicability of the 

fundamental rights guaranteed by the Charter”.43 Therefore it is sufficient for a subject matter to be 

‘covered’ by EU law, and EU law must not be ‘implemented’ stricto sensu. In the words of Lenaerts and 

Guttièrez-Fons, “the scope of EU law determines that of the Charter.”44  

 

The profound architecture of the EU is thus characterised by a strong adherence to and a solid 

foundation of fundamental rights,45 as guaranteed by the Charter, the rich CJEU case law on the matter, 

the ECHR and the attached ECtHR case-law, and the EU’s future accession to the Convention.46  

 

2.2.4 The triangular relationship between democracy, the rule of law and fundamental rights: 

Two examples  

One cannot separate the values of democracy, the rule of law and fundamental rights without 

weakening the protections of each. The rule of law without democracy is a contradiction in terms, 

whereas democracy without the rule of law amounts to majoritarinism of an authoritarian kind. In the 

following we will illustrate the interconnectedness of the values via two examples:  The first example 

relates to the status of minority rights in democracies based on the rule of law. The second example is 

related to the topical question of access to information and the spread of disinformation, which may 

inflict fundamental harm on deliberative democracies.  

 

Example 1: Minority rights 

According to Article 2 TEU, the Union is founded on the values of respect for human dignity, freedom, 

democracy, equality, the rule of law and respect for human rights, including the rights of persons 

belonging to minorities. The triangular relationship between fundamental rights, democracy and the 

rule of law takes specific shapes concerning minorities, a multifaceted concept which, for instance can 

refer to nationals of a given state living in a different state, religious minorities, sexual minorities, 

linguistic minorities, or as third-country nationals, such as asylum seekers, refugees or multiple-minority 

 
 

 
43 Case C-617/10, Åkerberg Fransson (judgment of 26 February 2013). See also Case C-682/15 Berlioz [2017] ECR 
I-373, para. 49: “the Court has consistently held that the fundamental rights guaranteed in the legal order of the 
European Union are applicable in all situations governed by EU law and that the applicability of EU law entails 
applicability of the fundamental rights guaranteed by the Charter”. 
44 Lenaerts, Guttièrez-Fons, ‘The Place of the Charter in the EU Constitutional Edifice’ in S. Peers et al. (eds.), The 
EU Charter of Fundamental Rights: A Commentary (Hart 2014) 1559, 1567. 
45 Ph. Aston (ed.), The EU and Human Rights (Oxford: Oxford University Press 2000). 
46 Even though the prospects of accession are overshadowed by Opinion 2/13 (ECHR Accession II). For an update 
on the recent relaunch of the accession negotiations, see Negotiations for EU accession to the ECHR relaunched 
– overview and analysis, EU Law Analysis, 30 January 2021: 
http://eulawanalysis.blogspot.com/2021/01/negotiations-for-eu-accession-to-echr.html.  

http://eulawanalysis.blogspot.com/2021/01/negotiations-for-eu-accession-to-echr.html
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groups. Their right to non-discrimination and equality before the law,47 access to justice and democratic 

participation are at the centre of this triangular relationship.48 

It is an age-old wisdom that any democracy can easily degenerate into a tyranny of the majority if 

“measures are too often decided, not according to the rules of justice and the rights of the minor party, 

but by the superior force of an interested and overbearing majority.”49 According to the well-established 

interpretation of the ECtHR, pluralism, tolerance and broadmindedness are hallmarks of a European 

democracy.50 “Although individual interests must on occasion be subordinated to those of a group, 

democracy does not simply mean that the views of a majority must always prevail: a balance must be 

achieved which ensures the fair and proper treatment of minorities and avoids any abuse of a dominant 

position.”51 Therefore, in order to prevent arbitrariness and to keep a democracy in good health, the 

rights of minorities must be protected. 

Certain minorities (e.g. asylum seekers) are often excluded from the political community simply because 

they are not part of the electorate. Other minority groups may formally be part of the political 

community, but they are misrepresented in the political arenas either because they are too small as a 

group and insignificant to be adequately represented or because they are unpopular and looked down 

upon by the majority of the society. This is why those minority groups that have been excluded from 

“we, the people of Europe”52 or that cannot defend and enforce their interests strongly enough, rely 

heavily on institutional mechanisms designed to protect fundamental rights and the rule of law.53 

Courts, ombudspersons, anti-discrimination authorities and other institutional actors are well-equipped 

with tools of fundamental human rights protection: they can grant minorities ‘non-discrimination’ in 

effective access to rights, justice and democracy. In addition, civil society organisations, and notably 

minority-led grass-roots organisations play a crucial role in the protection of minorities: they can 

articulate the issues and challenges on the ground, generate and participate in a public debate, and 

engage in strategic litigation. 

The rise of ‘illiberal regimes’, not to say to authoritarian ones, has rapidly resulted in some specific 

minorities being targeted by authorities in the name of ‘the will of the people’, a process which has 

 
 

 
47 See Article 21 EUCFR: 1. Any discrimination based on any ground such as sex, race, colour, ethnic or social origin, 
genetic features, language, religion or belief, political or any other opinion, membership of a national minority, 
property, birth, disability, age or sexual orientation shall be prohibited. 
2. Within the scope of application of the Treaties and without prejudice to any of their specific provisions, any 
discrimination on grounds of nationality shall be prohibited. 
48 S. Carrera, E. Guild and N. Hernanz, The Triangular Relationship between Fundamental Rights, Democracy and 
the Rule of law in the EU: Towards an EU Copenhagen Mechanism, Study for the European Parliament, Brussels, 
2013; and S. Carrera, E. Guild, L. Vosyliūtė, and P. Bárd, Towards a Comprehensive EU Protection System for 
Minorities (Brussels, Belgium : European Parliament 2017).  
49 Federalist Papers no. 10 (1787) (James Madison). 
50 Handyside v the United Kingdom App. no. 5493/72 (ECtHr, 7 December 1976), para. 49.  
51 Young, James and Webster v the United Kingdom App. nos. 7601/76 and 7806/77 (ECtHR, 13 August 1981), para. 
63.  
52 Balibar, E., We, The People of Europe: Reflections on Transnational Citizenship, Princeton, 2004. 
53 Cf. the theory of John Hart Ely who argues that the primary role of the US Supreme Court is to clear the channels 
of political decision-making to enable minorities to participate actively in political affairs. J. Hart Ely, ‘Democracy 
and Distrust. A Theory of Judicial Review’ (Harvard University Press 1980).   
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made easier or enabled by the captured courts or other bodies controlled by these authorities. The 

example of the pattern of discrimination and hate speech against LGBTI people in Poland is particularly 

emblematic of what happens when majoritarianism coalesces with a successful process of 

dismantlement of checks and balances.  

In a resolution of 18 December 2019, the European Parliament noted with alarm the increasing attacks 

on the fundamental rights of LGBTO people which are often coupled with attacks on women’s rights 

and minority rights, emphasising inter alia that in Poland 

there have been over 80 instances where regions, counties or municipalities have passed resolutions declaring 

themselves free from so-called ‘LGBT ideology’, or have adopted ‘Regional Charters of Family Rights’ or key provisions 

from such charters, discriminating in particular against single-parent and LGBTI families; whereas these resolutions 

call for local governments to refrain from taking any action to encourage tolerance of LGBTI people, providing 

financial support to NGOs working to promote equal rights, organising anti-discrimination education or in any other 

way supporting LGBTI people; whereas the creation of LGBTI free zones, even if it does not consist in the introduction 

of a physical border, represents an extremely discriminatory measure limiting the freedom of movement of EU 

citizens; whereas these resolutions are part of a broader context of attacks against the LGBTI community in Poland, 

which include growing hate speech by public and elected officials and public media, as well as attacks and bans on 

Pride marches and awareness-raising programmes and actions such as Rainbow Friday.54 

 

Accordingly, the European Parliament called on Poland to firmly condemn discrimination against LGBTI 

people, including when it originates from local authorities, and to revoke resolutions attacking LGBTI 

rights, including local provisions against ‘LGBT ideology’, in accordance with its national law as well as 

its obligations under EU and international law. The situation, however, only continued to worsen further 

with the European Parliament urging Poland in September 2020 to “publicly condemn and distance itself 

from racist hate speech by public figures, including politicians and media officials, to address prejudices 

and negative sentiments towards national and ethnic minorities (including Roma), migrants, refugees 

and asylum seekers” while also noting that “the lack of any improvement in the situation of LGBTI 

persons in Poland since the adoption of that resolution [of 18 December 2019]” with the “mental health 

and physical safety of Polish LGBTI people” now “particularly at risk”.55 As of today, the Polish 

government continues to fail to ensure the legal protection of LGBTI people against all forms of hate 

crime and hate speech, with the current Polish President not shying away from dehumanising language. 

As observed by EU Commissioner Věra Jourová, “It is very sad in modern Europe” to see “top-level 

politicians targeting minorities to achieve political goals”.56 Similarly, the European Parliament had to 

remind Polish authorities that they “have a duty to fully protect all persons belonging to minorities, 

 
 

 
54 Resolution of 18 December 2019 on public discrimination and hate speech against LGBTI people, including LGBTI 
free zones (2019/2933(RSP)), para. 24. 
55 Resolution of 17 September 2020 on the proposal for a Council decision on the determination of a clear risk of 
a serious breach by the Republic of Poland of the rule of law (COM(2017)0835 – 2017/0360R(NLE)), paras 58 and 
61.  
56 “Polish president condemns LGBT ‘ideology of evil’ in new speech as EU Commissioner issues criticism”, 15 June 
2020: https://notesfrompoland.com/2020/06/15/polish-president-condemns-lgbt-ideology-of-evil-in-new-
speech-as-eu-commissioner-issues-criticism/.  

https://notesfrompoland.com/2020/06/15/polish-president-condemns-lgbt-ideology-of-evil-in-new-speech-as-eu-commissioner-issues-criticism/
https://notesfrompoland.com/2020/06/15/polish-president-condemns-lgbt-ideology-of-evil-in-new-speech-as-eu-commissioner-issues-criticism/
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including LGBTIQ people, from hostility and aggression, and to enable them to carry out their activities 

freely.”57 

 

Example 2: Free speech, access to information, the spread of disinformation and deliberative 

democracies 

Our second example concerns the relation between freedom of expression, the right to receive 

information and informed participation in a democratic society. Individuals can only formulate their 

opinions on public matters and make informed choices during elections if they have access to 

information and knowledge about the facts. The very idea of deliberative democracy,58 presupposes 

access to and exchange of information so that a discussion based on reason can unfold. “Participatory 

and deliberative democracy require the provision of information and effective processes of 

consultation. Meaningful participation in a debate is only possible if individuals know what public policy 

is, how they are affected and what alternative solution there is.”59 The concept focuses on the 

procedure and not on the outcome. The fairness of the process of deliberation has a legitimizing force 

with regard to the outcome, whatever compromise is reached in the end. The deliberative process might 

not necessarily lead to the truth or an ideal formulation of policies and codification of laws. A general 

unequivocal agreement is unlikely to be reached in and this is not the aim of the process. The outcome 

will not be carved in stone either, but should be subjected to revision based on new information and 

societal changes. However if citizens are persuaded by the force of the more reasonable or better 

justified argument rather than by private interests, or biases, the outcome will be more persuasive, 

more likely to be accepted by a wide variety of social groups, and also be better in terms of quality.60 

But most importantly for our discussion, laws that have been adopted in a fair, discursive and inclusive 

process, equally open to all, based on the agreement of citizens, with due regard to all relevant pieces 

of information, will be deemed legitimate.61 

The EU pays much attention to the means of deliberative democracy not only as a remedy to its 

democratic deficit but also as a solution to the contemporary challenges to democracy. The European 

toolbox of citizen engagement is continuously updated and enlarged as it is shown, for example, by the 

Commission’s Better Regulation Agenda which aims to make political decision-making at the European 

level more open, transparent and receptive to the input of EU citizens62, or by the reform of the 

 
 

 
57 European Parliament resolution of 11 March 2021 on the declaration of the EU as an LGBTIQ Freedom Zone, 
Recital H. 
58  J. Rawls, ‘The idea of public reason revisited’ (1977) 64 University of Chicago Law Review; and J. Bohman, 
Deliberative Democracy (Cambridge: MIT Press 1998). 
59 J. Bayer, N. Bitiukova, P. Bárd, J. Szakács, A. Alemanno, and E. Uszkiewicz, Disinformation and propaganda – 
impact on the functioning of the rule of law in the EU and its Member States, Brussels: European Parliament, Policy 
Department C, Citizens' Rights and Constitutional Affairs (2019), p. 62. 
60 J. Habermas, Between facts and norms: contributions to a discourse theory of law and democracy (Cambridge: 
MIT Press 1996) pp. 447-8. 
61 A. Gutmann, and D. Thompson, Democracy and Disagreement (Cambridge: Harvard 1996). 
62 P. Willems, ‘Better Regulation in the EU – A Process and Debate at the Core of Regional Integration’ in J. de 
Zwaan et al. (eds.) Governance and Security Issues of the European Union (The Hague: T.M.C. Asser Press 2016). 
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regulation on the European Citizens’ Initiative63 in light of the good practices and the legitimate 

criticism.64 As Dubravka Šuica, Vice-President of the Commission responsible for Democracy and 

Demography, recently said:  

[V]oting is more important than ever, but it is no longer enough by itself. It is also about the space 

between elections. We need to find new ways of empowering citizens, listening to their concerns 

and involving them in decision-making. An extensive participatory and deliberative democratic 

initiative […] will help to reinvigorate democracy and will strengthen our institutions.65 

The concept of deliberative democracy can also be viewed from the perspective of human rights. Access 

to information, according to the interpretation of the ECtHR, is the counterpart or the passive side of 

freedom of expression which constitutes the very basis of democratic deliberation.66 In a similar vein, 

the CJEU also emphasizes the important role of this right in the proper functioning of democracy:  

[O]penness makes it possible for citizens to participate more closely in the decision-making process 

and for the administration to enjoy greater legitimacy and to be more effective and more 

accountable to the citizen in a democratic system. […] Openness […] contributes to strengthening 

democracy by enabling citizens to scrutinise all the information which has formed the basis for a 

legislative act. The possibility for citizens to find out the considerations underpinning legislative 

action is a precondition for the effective exercise of their democratic rights. […] If citizens are to be 

able to exercise their democratic rights, they must be in a position to follow in detail the decision-

making process within the institutions taking part in the legislative procedures and to have access 

to all relevant information.67 

 

Not only individual citizens, but also civil society organisations,68 scientific scholarship,69 and the free 

press70 play a crucial role in disseminating knowledge among members of the society. Therefore, it is 

 
 

 
63 Regulation (EU) 2019/788 of the European Parliament and of the Council of 17 April 2019 on the European 
citizens' initiative. 
64 J. Greenwood, ‘The European Citizens’ Initiative: Bringing the EU Closer to Its Citizens?’ Comparative Europen 
Politics 2019/6. 
65 Speech delivered at the 3rd Annual Citizen Engagement and Deliberative Democracy Festival, 10 December 
2020, https://ec.europa.eu/commission/commissioners/2019-2024/suica/announcements/speech-delivered-
3rd-annual-citizen-engagement-and-deliberative-democracy-festival_en.  
66 Bladet Tromsø and Stensaas v Norway App. no. 21980/93 (ECtHR, 20 May 1999) paras. 59 and 62; Sdruženi 
Jihočeské Matky v the Czech Republic App. no. 19101/03 (ECtHR,  10 July 2006); Társaság a Szabadságjogokért v 
Hungary App. no. 37374/05 (ECtHR, 15 July 2009); Youth Initiative for Human Rights v Serbia App. no. 48135/06  
(ECtHR, 25 June 2013); and Österreichische Vereinigung zur Erhaltung, Stärkung und Schaffung v Austria App. no. 
39534/07 (ECtHR, 28 November 2013). 
67 Case T-233/09 Access Info Europe [2011] ECR II-01073, paras. 56-57, 69. 
68 Animal Defenders International v the United Kingdom App. no. 48876/08 (ECtHR, 22 April 2013), para. 10.  
69 “There is no Chinese wall between science and a democratic society. On the contrary, there can be no 
democratic society without free science and free scholars. This interrelationship is particularly strong in the 
context of social sciences and law, where scholarly discourse informs public discourse on public matters including 
those directly related to government and politics.” See the concurring opinion of Judges Sajó, Vucinic and Kuris in 
Mustafa Erdoğan and Others v Turkey, App. nos. 346/04 and 39779/04 (ECtHR, 27 May 2014). 
70 Bladet Tromsø and Stensaas v Norway App. no. 21980/93 (ECtHR, 20 May 1999), paras. 59 and 62.  

https://ec.europa.eu/commission/commissioners/2019-2024/suica/announcements/speech-delivered-3rd-annual-citizen-engagement-and-deliberative-democracy-festival_en
https://ec.europa.eu/commission/commissioners/2019-2024/suica/announcements/speech-delivered-3rd-annual-citizen-engagement-and-deliberative-democracy-festival_en
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not surprising that in political regimes experiencing rule of law backsliding,71 the ruling parties or 

coalitions regularly and simultaneously attacks academic freedom, makes the operation of human rights 

NGOs much more difficult, attempts to exert influence on the media, and tries to withhold important 

public information.72 

As proven above, the three values of democracy, the rule of law and human rights are co-constitutive 

components in the EU legal and constitutional system. They cannot be read separately, because they 

are “inherently and indivisibly interconnected, and interdependent on each of the others, and they 

cannot be separated without inflicting profound damage to the whole and changing its essential shape 

and configuration”.73 This is what the literature calls the ‘triangular relationship’ of close interrelations 

and articulations between the values that serve the basis of European integration.74  

 

2.3 The judicial understandings and trajectories of the rule of law: Making explicit 

what was implicit?75 

This section examines how the rule of law has permeated the practice and the case law of the Court of 

Justice and how the Court has progressively developed a substantive and holistic understanding of its 

meaning, scope of application and function in the legal order of the Union. Importantly, it does not aim 

to provide a case-by-case account of what the Court has decided. Rather, it seeks to move beyond the 

dominant narrative of ‘here and now’ and instead seeks to understand the reasoning and jurisprudential 

themes that guide the process of deciding individual cases. The need for such a bird’s eye view is called 

for given the fact that the rule of law case law brings to the surface the importance of constitutional 

essentials beyond the post-war European consensus. The latter, once presumed and implicit in the 

structure of the EU law, is now being challenged. As a result, what was implicit needs to be elucidated 

 
 

 
71 J.-W. Müller, ‘Safeguarding Democracy inside the EU: Brussels and the Future of Liberal Order’, Working Paper 
No. 3 (Washington, DC: Transatlantic Academy 2013).  
72 P. Bárd, and B. Grabowska-Moroz, The strategies and mechanisms used by national authorities to systematically 
undermine the Rule of law and possible EU responses, RECONNECT Deliverable 8.2, pp. 21-37. 
73 Carrera, S, Guild, E & Hernanz, N 2013, ‘The Triangular Relationship between Fundamental Rights, Democracy 
and the Rule of law in the EU, Towards an EU Copenhagen Mechanism’, Study, CEPS, Brussels. 
74 Ibid. 
75 The analysis in this section builds on the arguments presented in other RECONNECT- related work. See T. T. 
Koncewicz, ‘The Existential Jurisprudence” of the Court of Justice Moving Beyond the Boats, Embracing the 
Journey’ (RECONNECT Blog, 8 August 2019): https://reconnect-europe.eu/blog/existential-jurisprudence-
koncewicz/. For more in-depth analysis of the issues considered here see: T. T. Koncewicz, ‘The Politics of 
Resentment and First Principles in the European Court of Justice’, F. Bignami, (ed.), The EU and Populism, 
(Cambridge University Press, 2020); T. T. Koncewicz, ‘The existential jurisprudence of the Court of Justice of the 
European Union. An essay on the judicial incrementalism in defence of European First Principles’, in K. 
Szczepanowska-Kozłowska (ed.), Profesor Marek Safjan znany i nieznany. Księga jubileuszowa z okazji 
siedemdziesiątych urodzin, (Warsaw 2019). More recently also T. T. Koncewicz ‘The Supranational Rule of law as 
first Principle of the European Public Space: On the Journey in ever closer Union among the Peoples of Europe’ in 
Flux Palestra 5/2020 at https://palestra.pl/pl/czasopismo/wydanie/5-2020/artykul/the-supranational-rule-of-law-
as-first-principle-of-the-european-public-space-on-the-journey-in-ever-closer-union-among-the-peoples-of-
europe-in-flux-ponadnarodowa-rule-of-law-jako-metazasada-europejskiej-przestrzeni-publicznej-esej-o-
ewoluujacej-podrozy-w-kierunku-jak-najscislejszej-unii-pomiedzy-narodami-europy. 

https://eur02.safelinks.protection.outlook.com/?url=https%3A%2F%2Freconnect-europe.eu%2Fblog%2Fexistential-jurisprudence-koncewicz%2F&data=04%7C01%7CJ.Grogan%40mdx.ac.uk%7C317d9b816e1e4a8f430f08d8fdd1493a%7C38e37b88a3a148cf9f056537427fed24%7C0%7C0%7C637538422614312339%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=iCJiNEnIdf%2FLumc7Pot5tKPjfUIkWV%2BZNNDbdPRxEKQ%3D&reserved=0
https://eur02.safelinks.protection.outlook.com/?url=https%3A%2F%2Freconnect-europe.eu%2Fblog%2Fexistential-jurisprudence-koncewicz%2F&data=04%7C01%7CJ.Grogan%40mdx.ac.uk%7C317d9b816e1e4a8f430f08d8fdd1493a%7C38e37b88a3a148cf9f056537427fed24%7C0%7C0%7C637538422614312339%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=iCJiNEnIdf%2FLumc7Pot5tKPjfUIkWV%2BZNNDbdPRxEKQ%3D&reserved=0
https://eur02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fpalestra.pl%2Fpl%2Fczasopismo%2Fwydanie%2F5-2020%2Fartykul%2Fthe-supranational-rule-of-law-as-first-principle-of-the-european-public-space-on-the-journey-in-ever-closer-union-among-the-peoples-of-europe-in-flux-ponadnarodowa-rule-of-law-jako-metazasada-europejskiej-przestrzeni-publicznej-esej-o-ewoluujacej-podrozy-w-kierunku-jak-najscislejszej-unii-pomiedzy-narodami-europy&data=04%7C01%7CJ.Grogan%40mdx.ac.uk%7C317d9b816e1e4a8f430f08d8fdd1493a%7C38e37b88a3a148cf9f056537427fed24%7C0%7C0%7C637538422614322335%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=PgPyUw8g%2BfR7zF6eNjCMIS%2FEvbhlJFp%2BiNHzanpjrr8%3D&reserved=0
https://eur02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fpalestra.pl%2Fpl%2Fczasopismo%2Fwydanie%2F5-2020%2Fartykul%2Fthe-supranational-rule-of-law-as-first-principle-of-the-european-public-space-on-the-journey-in-ever-closer-union-among-the-peoples-of-europe-in-flux-ponadnarodowa-rule-of-law-jako-metazasada-europejskiej-przestrzeni-publicznej-esej-o-ewoluujacej-podrozy-w-kierunku-jak-najscislejszej-unii-pomiedzy-narodami-europy&data=04%7C01%7CJ.Grogan%40mdx.ac.uk%7C317d9b816e1e4a8f430f08d8fdd1493a%7C38e37b88a3a148cf9f056537427fed24%7C0%7C0%7C637538422614322335%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=PgPyUw8g%2BfR7zF6eNjCMIS%2FEvbhlJFp%2BiNHzanpjrr8%3D&reserved=0
https://eur02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fpalestra.pl%2Fpl%2Fczasopismo%2Fwydanie%2F5-2020%2Fartykul%2Fthe-supranational-rule-of-law-as-first-principle-of-the-european-public-space-on-the-journey-in-ever-closer-union-among-the-peoples-of-europe-in-flux-ponadnarodowa-rule-of-law-jako-metazasada-europejskiej-przestrzeni-publicznej-esej-o-ewoluujacej-podrozy-w-kierunku-jak-najscislejszej-unii-pomiedzy-narodami-europy&data=04%7C01%7CJ.Grogan%40mdx.ac.uk%7C317d9b816e1e4a8f430f08d8fdd1493a%7C38e37b88a3a148cf9f056537427fed24%7C0%7C0%7C637538422614322335%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=PgPyUw8g%2BfR7zF6eNjCMIS%2FEvbhlJFp%2BiNHzanpjrr8%3D&reserved=0
https://eur02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fpalestra.pl%2Fpl%2Fczasopismo%2Fwydanie%2F5-2020%2Fartykul%2Fthe-supranational-rule-of-law-as-first-principle-of-the-european-public-space-on-the-journey-in-ever-closer-union-among-the-peoples-of-europe-in-flux-ponadnarodowa-rule-of-law-jako-metazasada-europejskiej-przestrzeni-publicznej-esej-o-ewoluujacej-podrozy-w-kierunku-jak-najscislejszej-unii-pomiedzy-narodami-europy&data=04%7C01%7CJ.Grogan%40mdx.ac.uk%7C317d9b816e1e4a8f430f08d8fdd1493a%7C38e37b88a3a148cf9f056537427fed24%7C0%7C0%7C637538422614322335%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=PgPyUw8g%2BfR7zF6eNjCMIS%2FEvbhlJFp%2BiNHzanpjrr8%3D&reserved=0
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and framed in the explicit language. What came to be generically known as ‘the rule of law crisis’76 in 

the European Union has led the to add a new chapter to its own jurisprudential tradition.77 

This section argues that every constitutional court passes through what F. Ost called imaginatively “un 

moment de non-droit”. The place of “no-law” is defined here as a situation where there is no definitive 

indication in the relevant law as to how the case should be decided. “Un moment de non-droit” 

redefines a court in fundamental ways as it will weigh heavily on its image, self–perception, and role in 

the future. Such a situation is not about good adjudication here and now, but calls on a court to exhibit 

the craft of anticipation, reconciliation of divergent interests and true constitutional synthesis in the 

days to come. For a court to respond and move forward, it must become a tactician – and as such 

calculate, anticipate, plan ahead, make choices, and speak to various audiences, all at the same time. 

Most importantly, a court-tactician must know the limits of how far it can take its own constitutional 

vision and how much it can add to an incomplete legal text.78 

“The rule of law crisis” in the EU has seen the Court of Justice venture into un-chartered waters of non-

droit and expand its jurisdictional reach into spheres once thought of as the domain of national 

sovereignty. Undoubtedly, each and every decision rendered between 2017 and 2019 merits specific 

attention: from “the Portuguese judges” case to Polish “logging case”, to the European Arrest Warrant 

judgment (EAW), and more recently the Polish Supreme Court case.79 And yet, trying to understand how 

the Court fills in the blank spaces opened by the encounter with “non-droit” requires to not just focus 

on the individual decisions (“boats”) but to appreciate the adjudicatory chain-novel (“journey”). The 

Court has been telling us important stories of how it perceives and understands itself, while unearthing 

new layers of the EU legal order. It has been laying the foundations for a jurisprudential paradigm shift 

to defend the integrity of the EU legal system and to stay true to its function of the guardian of the 

Union legality.80  

 
 

 
76 Among many contributions see T. Konstadinides, The Rule of Law in the European Union: The Internal Dimension, 
(Oxford : Hart Publishing, 2017); H. Labayle, ‘Winter is coming: l’Etat de droit devant des institutions de l’Union: 
remarques sur les crises polonaises en hongroises’ (2018) 3 Revue trimestrielle de droit européen 485.         
77 For most recent excellent overview of the Court, its institutional role and mandate consult D. Curtin, and M. 
Weimer, ‘The Court of Justice of the European Union. Supranational Adjudication and Accountability Forum’ in P.J. 
Kuijper, F. Amterbink, D. Curtin, B. de Witte, A. McDonnell, S. van den Bogaert (eds.), The Law of the European 
Union (Wolters Kluwer, 2018) pp. 357–412; T. Tridimas, ‘The Court of Justice of the European Union’ in R. Schutze, 
and T. Tridimas (eds.), Principles of European Union Law (Oxford University Press 2018) pp. 581–609; R. Barents, 
Remedies and Procedures before the EU Courts (Wolters Kluwer 2016) in particular pp. 107–125; M. Bobek, ‘The 
Court of Justice of the European Union’, in D. Chalmers, and A. Arnull (eds.), The Oxford Handbook of European 
Union Law (Oxford University Press 2015).  
78 For seminal analysis M. Shapiro, ‘Political Jurisprudence’ (1963) 52 Kentucky Law Journal 294, which 
foreshadowed his book Law and Politics in the Supreme Court: New Approaches to Political Jurisprudence (Free 
Press 1964) and also the analysis infra.  
79 On this case law see also comprehensive contributions in F. Bignami (ed.), EU Law in Populist Times. Crises and 
Prospects (Cambridge University Press 2019).   
80 L. Pech, and S. Platon, ‘Judicial independence under threat: the Court of Justice to the rescue in the ASJP case’ 
(2018) 55 Common Market Law Review 1827; T. T. Koncewicz, ‘The Politics of Resentment and First Principles in 
the European Court of Justice’, in Bignami (n 79).  
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It is argued here that for the EU to have a chance against the rising politics of resentment,81 the 

perspective through which the EU looks at Member States must be challenged, and consequently must 

be changed.82 Today’s “essential characteristics of EU law”83 must go beyond traditional and revered 

‘First Principles’84 of supremacy and direct effect,85 and also to embrace the rule of law, separation of 

powers, independence of the judiciary together with enforceability of these principles as part of the 

ever-evolving consensus. These essential characteristics of EU law have given rise to what the Court has 

called in its opinion 2/13:  

a structured network of principles, rules and mutually interdependent legal relations linking the 

EU and its Member States, and its Member States with each other, which are now engaged, as 

is recalled in the second paragraph of Art. 1 TEU, in a ‘process of creating an ever closer union 

among the peoples of Europe.86  

The Court added that:  

This legal structure is based on the fundamental premiss that each Member State shares with 

all the other Member States, and recognises that they share with it, a set of common values on 

which the EU is founded, as stated in Art. 2 TEU. That premise implies and justifies the existence 

of mutual trust between Member States that those values will be recognised and, therefore, 

that the law of the EU that implements them will be respected.87  

This is based on the assumption that Article 2 TEU forms part of the EU law sensu largo in the same way 

the Court has interpreted the term ‘law’ in what once was called the most important legal provision of 

 
 

 
81 See T. T. Koncewicz, ‘The Politics of resentment and constitutional capture: Learning from the constitutional 
debacles and thinking of the counter strategies’ at https://lapa.princeton.edu/content/politics-resentment-and-
constitutional-capture-learning-constitutional-debacles-and-thinking, and T. T. Koncewicz, ‘Understanding the 
Politics of Resentment, of the Principles, Institutions, Counter-Strategies and (...) the Habits of Heart’ (2019) 26 
Indiana Journal of Legal Studies 501, and also T. T. Koncewicz, ‘The Politics of Resentment and First Principles in 
the European Court of Justice’ in F. Bignomi (ed.), EU Law in Populist Times. Crises and Prospects (Cambridge 
University Press 2019).   
82 Opinion 2/13, Accession of the European Union to the European Convention for the Protection of Human Rights 
and Fundamental Freedoms. 
83 The term “essential characteristics” have been used by the Court of Justice in the Opinion 2/13, (par. 167).   
84 The term is borrowed from D. Edward, An Appeal to First Principles (CH Beck, 2016): 
https://www.law.du.edu/documents/judge-david-edward-oral-history/2016-an-appeal-to-first.pdf. Interestingly, 
in the Opinion 2/13 the threshold for the Court’s acceptance of the Accession by the EU to the ECHR has been 
described by the reference to “the specific characteristics of the EU and EU law” (par. 164). For the Court “these 
characteristics include those relating to the constitutional structure of the EU, which is seen in the principle of 
conferral of powers referred to in Articles 4(1) TEU and 5(1) and (2) TEU, and in the institutional framework 
established in Articles 13 TEU to 19 TEU (para. 165).  
85 Para. 166 of the Opinion 2/13 (references to case-law omitted): “To these (characteristics) must be added the 
specific characteristics arising from the very nature of EU law. In particular, as the Court of Justice has noted many 
times, EU law is characterised by the fact that it stems from an independent source of law, the Treaties, by its 
primacy over the laws of Member States and by the direct effect of a whole series of provisions which are 
applicable to their nationals and to Member States themselves”.  
86 Para. 167 of the Opinion 2/13.  
87 Para. 168 of the Opinion 2/13.   

http://lapa.princeton.edu/content/politics-resentment-and-constitutional-capture-learning-constitutional-debacles-and-thinking
http://lapa.princeton.edu/content/politics-resentment-and-constitutional-capture-learning-constitutional-debacles-and-thinking
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the Treaties (Article 220 of the former Treaty on the European Community, now Article 19 TEU).88 In the 

light of 50-year strong acquis jurisprudentiel, there is still untapped remedial potential in Article 19 TEU 

(the law, « le droit » « des Rechts », « prawo »). In its foundational case law developed in the 1960s and 

1970s, the Court referred to the authority of the law that binds together the Union of “states, 

institutions and individuals”.89 This is the voice we should expect moving forward and this is exactly 

where the existential jurisprudence comes to play a crucial systemic role.   

Professor Koen Lenaerts has argued that in order to honour its constitutional mandate in a self-

referential, and in that sense, autonomous legal order, the Court could not have limited itself to a 

formalistic understanding of the rule of law.90 Accordingly, it had no choice but to complete the 

constitutional lacunae left by the authors of the Treaties. He distinguished three historical strands in the 

Court’s jurisprudence: (1) defining the law and escaping formalistic understanding of the rule of law; (2) 

safeguarding the core of European integration; (3) upholding the checks and balances. It is argued here 

that ‘existential jurisprudence’ of the Court builds on, and adds a new chapter to, the jurisprudential 

tradition (of?). It is called ‘existential’ because the Court aims at defending the integrity and viability of 

the EU legal system. The Court is not simply deciding cases but is in the business of saving the EU from 

what Pierre Pescatore once called “a stagnation”.91  With the rule of law crisis, the Court is moving into 

a new paradigm. On the one hand, it looks over its shoulder and marches on along Lenaert’s first 

jurisprudential strand. On the other, however, it does more than that: it forges ahead with the new 

elements of, and the justificatory framework for, its constitutional jurisprudence. 

A critical observer should not limit himself to studying the ‘ground-breaking’ case(s) but should also read 

the relevant previous and subsequent case-law. In accordance with the incremental approach, though, 

it does not only matter what the Court has decided, but equally so what the Court has left open and 

untouched. It is through this chain-novel that the final contours of the doctrine will emerge. The path 

of this case-law is incrementalism and the analysis must be holistic and global. As famously laid out by 

M. Shapiro some 60 years ago: “The core of incremental doctrine is respect for the status quo and 

movement from the status quo only in short, marginal steps carefully designed to allow for further 

modifications in the light of further development. Incrementalism is a theory of freedom and 

limitation.”92 

Shapiro’s incrementalism thesis is crucial for understanding how the Court of Justice, when faced with 

the systemic rejection of the First Principles of the European legal order by Member States, has been 

gradually uncovering, at times discovering, and defending these Principles. The Court proceeds 

incrementally, aware of both the opportunities and limitations that the new constitutional politics in 

 
 

 
88 Among many analyses, see in particular the classic and ground-breaking A. Arnull, ‘Does the Court of Justice 
Have an Inherent Jurisdiction?’ (1990) 27 Common Market Law Review 683.   
89 This triad was already implicit in the constitutional Case 26/62 Van Gend en Loos [1963] ECR 1. 
90 K. Lenaerts, ‘How the ECJ Thinks: A Study on Judicial Legitimacy’ (2013) 36 Fordham International Law Journal 
1303, pp. 1307–1309.   
91 P. Pescatore, ‘Jusqu’où le juge peut-il aller trop loin?’ in K. Thorup, and J. Rosenlow, Festskrift till Ole Due 
(Copenhagen 1994). 
92 M. Shapiro, ‘Stability and Change in Judicial Decision-Making: Incrementalism or stare decisis’ (1995) II (3) Law 
in Transition Quarterly, pp. 156–157 (emphasis in the original).  
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Europe entail. From small-step balancing develops a large-scale change. Evolution must always follow 

revolution and conversely a revolutionary change might evolve over time before its final shape comes 

into full view. New argumentative frameworks are built around some general precepts enunciated in 

the first decision. When the time is right, the case will be built and reconstructed so as to set off and 

frame the chain-novel. Evolution will follow revolution, even though at the time of the events not too 

many may realise that the groundwork for the latter is being laid down before their eyes. 

Stage One is waiting for the right case. Stage Two lays down a principle. However, simple enunciation 

of the principle will never suffice. The Court must calibrate and recalibrate ‘a principle’ before it 

becomes ‘the principle’. Thus, stage Three unveils the consequences and delimits the scope of a 

principle which will eventually determine the content of the principle. Stage Three slides then 

seamlessly into stage Four of case-by-case application. In the end, we meet the new doctrine a of fully-

fledged principle. This is where we are at right now. By proceeding step-by-step, the Court neither limits 

itself to the questions that are asked, nor refuses to engage with the arguments that prima facie seem 

unnecessary for the resolution of a controversy at hand. Rather, the Court is responsible for framing the 

argument and the terms of engagement. The ‘Portuguese judges’ case93 illustrates this revolutionary 

mood where it was not necessary for the Court to answer the questions it was asked in such broad 

constitutional brushes. The concrete result took backstage and yields to abstract constitutional doctrine. 

While the result was subsumed by the case and the decision, the contours of the doctrine were on 

purpose far from clear. In line with the incremental approach, the Court was just embarking on a journey 

in search of a right balance between the status quo and the necessary change. It was in full control of 

where and how it wanted to take the incipient doctrine further and start building on a principle before 

it becomes the principle. 

The incrementalism is nowhere better seen than in the subtle interaction between two leading 

judgments in the Court’s rule of law chain-novel: the ‘Portuguese judges’ case and the ‘LM/European 

Arrest Warrant’ case.94 The former (and earlier) provides a solid jurisprudential ground for the latter, 

and when read together both create an inescapable logic in the Court’s reasoning. First step: the 

independence of the judiciary is an essence of the fundamental right to a fair trial. The right to a fair 

trial, in turn, serves as a guarantor that all rights of individuals stemming from EU law are protected and 

that the values common to Member States set out in Article 2 TEU – in particular the value of the rule 

of law – will be safeguarded. Second step: the very existence of effective judicial review designed to 

ensure compliance with EU law is essential for the rule of law. Third step: the duty of every Member 

State to ensure that the courts meet the requirements essential to effective judicial protection in 

accordance with Article 19 TEU. Fourth step: for judicial protection to be effective, maintaining 

independence of national courts is essential. Fifth step: ensuring essential freedom from external 

interventions or pressures on the judiciary that would impair independent judgment and influence the 

decisions taken by members of the Court. 

Judicial independence as such is not an intrinsic value, rather it is instrumental to ensure the observance 

of a first-order right that is the right to a fair trial. The link between that right and ‘all other rights’ clearly 

 
 

 
93 C-64/16 - Associação Sindical dos Juízes Portugueses (Judgement of 27 February 2018). 
94 C-64/16 - Associação Sindical dos Juízes Portugueses (Judgmenet of 25 July 2018). 
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refers to the most cherished of all doctrines – direct effect. By putting this procedural right at the service 

of protecting the direct effect of the EU, the Court draws on the constitutional language of Van Gend en 

Loos (without mentioning it). And last but not least: the critical conclusions of the interaction just 

sketched out have been drawn in the Court’s order of 19 October 2018,95 where the Court granted all 

of the interim measures requested the Commission. This is a textbook path of how a principle becomes 

the principle.  

The journey of the Court clearly shows that Article 19 TEU plays many, and often at the same time, 

systemic functions.96 Six should be mentioned here. First, it moves the Union from power-oriented to 

rule-oriented politics. Second, Article 19 stands for “the Union legality”, understood as an idea of law 

within the Union legal order. Third, it empowers the Court, and delimits its jurisdiction at the same time 

or, using Pescatore’s terms, it defines normative space within which the Court exercises its judicial 

power. The normative space of Article 19 TEU is defined as ensuring the observance of law in the 

interpretation and application of the Treaty. While this language is extremely open-ended, the element 

of constraint is nonetheless clearly there. Four, it expresses the fundamental idea of judicial protection 

which allows the Court to interpret the jurisdictional clauses in a manner that is coherent and 

constructive. Five, it underscores that the courts of the Union are courts of law and that the Union is 

governed by the rule of law. Article 19 TEU does more than just define, though. Therefore, and six, it 

describes the mission of the Court within the framework of the separation of powers set up by Article 

5(2) TEU according to which each institution acts within the limits of the powers conferred on it. In that 

sense, Article 19 TEU forms part of the Treaty competence framework. Even though Article 19(1) is not 

read as a jurisdictional clause (in the sense of jurisdiction-conferring), its role is much more important 

and goes beyond this aspect.97 

Article 19 TEU serves as an independent, albeit of particular nature, head of jurisdiction of the Court98. 

The task of ensuring the observance of the law contains the fundamental and basic feature, namely that 

the Union is based on the rule of law. The law must be observed by both Member States and institutions, 

and the Court is there to make sure that this is more than just an elegant exhortation. To this end, it has 

conferred jurisdiction (starting with Article 258 TFEU) and implied jurisdiction at its disposal. The latter 

is reserved for exceptional situations and used as a tool to complement the former. One would be wrong 

to assume, though, that resorting to implied jurisdiction as expressed in Article 19 TEU becomes a daily 

occurrence. The fact that the Union is based on the rule of law constitutes the premise on which the 

Court is ready to modify (Court’s critics view) or enrich (Court’s proponents view) its jurisdiction in order 

to make sure that there exists a complete system of legal remedies and procedures within the Union. 

The identification of a gap in a system is not enough for the Court to fill it by relying on its implied 

jurisdiction. In each and every case the Court will evaluate whether the need to fill a gap is justified by 

some pressing interests and principles worthy of protection (respect for institutional balance, effective 

 
 

 
95 Case C-619/18, Commission v Poland (Judgment of 17 December 2018). 
96 See T. T. Koncewicz, Filozofia Europejskiego Wymiaru Sprawiedliwości. O ewolucji fundamentów unijnego 
porządku prawnego (Wolters Kluwer 2020), https://reconnect-europe.eu/news/new-book-on-the-philosophy-of-
the-european-judicial-system/.  
97 See ibid. 
98 Among many analyses, see in particular the classic and ground-breaking A. Arnull, ‘Does the Court of Justice 
Have an Inherent Jurisdiction?’ (1990) 27 Common Market Law Review 683.   

http://curia.europa.eu/juris/document/document.jsf?text=&docid=207961&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=4919513
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cooperation with national courts, coherent system of legal protection, and now the rule of law, effective 

judicial review whose essence is the rule of law, independence of the judges). If the scales fall in favour 

of such judicial intervention, implied jurisdiction will come into play. 

The Court has been unearthing and making explicit what was always implicitly embedded in the legal 

order of the first Communities. There is growing need for more engagement with meta-level language 

of identity and belonging. Again, it is here that role of Article 19 TEU must be and will be front and centre 

of the analysis of the emerging transnational understanding of the values that anchor. The existential 

challenge before the EU’s discourse, one that is brought to light as a result of the rule of law crisis, to 

embark on, and build a case for, a novel trajectory that would take us from a rights-based constitutional 

regime (already in place in Europe) to a more ambitious democracy-based transnational rule of law 

order. The latter would see ‘the transnational rule of law’ to be figuring prominently as one of the 

essential benchmarks for belonging and identity.99 It would serve as a novel source of legitimacy for all 

governance arrangements within the supranational legal order. It would aim to defend the 

constitutional features/profiles and democratic cores of the units that made up the fabric of the Union. 

The rule of law’s primary function is not to act as a brake against the arbitrariness of European 

institutions, but rather against Member States’ blatant rejection of the core commitment to the rule of 

law. The latter, not the former, is undermining the rule of law as a shared value in ways hitherto unseen. 

For the Union to survive, it must not only be able to define (happening now), but also to defend the 

core that binds all the parties to the consensus and that brought them together. Otherwise the political 

community is dealt a deadly blow and comes apart at the seams. Agreeing on the essentials is not about 

pitting one version of the rule of law (“the state”) against another (“the Union”) but rather about 

enforcing these essentials that make this Union a community based on the rule of law. There is simply 

no middle ground here.  

The imagination and courage the Court showed in the string of cases starting with the “Polish logging” 

case100 and the then “Portuguese judges” case,101 and more recently in the Polish Supreme Court 

controversy,102 reminds us what Niamh Nic Shuibhne called the “responsibilities of constitutional 

 
 

 
99 V. Reveillere, ‘L’Etat de droit: le concept au travail en droit de l”Union europeenne’ (2019) 1 Revue trimestrielle 
de droit europeen 17.   
100 T.T. Koncewicz, ‘The Białowieża case. A Tragedy in Six Acts’ (Verfassungsblog 17 May 2018):  
https://verfassungsblog.de/the-bialowieza-case-a-tragedy-in-six-acts/; D. Sarmiento, ‘Provisional (And 
Extraordinary) Measures in the Name of the Rule of law’ (Verfassungsblog, 24 November 2017): 
http://verfassungsblog.de/provisional-and-extraordinary-measures-in-the-name-of-the-rule-of-law/. Editorial, 
‘Winter is coming. The Polish Woodworm games’ (2017) 2 European Papers 797; L. Coutron, ‘La Cour de justice 
au secoures de la forêet de Białowieska’ (2018) 4-6 Revue Trimestrielle de droit européen 321; T. Martin, ‘Le large 
pouvoir d’appréeciation du jhuge des réeféereeés au service de l’efficacitée du droit de l’Union européenne’, 
Cahiers de droit européen, p. 495; P. Wennerås, ‘Saving a forest and the rule of law: Commission v Poland. Case 
C-441/17 R, Commission v Poland, Order of the Court (Grand Chamber) of 20 November 2017’ (2019) 56 Common 
Market Law Review 541.   
101 C-64/16, Associação Sindical dos Juízes Portugueses (Judgment of 27 February 2018). 
102 L. Pech, and S. Platon, ‘The beginning of the end for Poland’s so-called “judicial reforms”? Some thoughts on 
the ECJ ruling in Commission v Poland (Independence of the Supreme Court case)’ (RECONNECT 2 July 2019):  
https://reconnect-europe.eu/blog/pech-platon-poland-ecj-rule-of-law-reform/; and L. Pech, ‘Protecting Polish 
judges from Poland’s Disciplinary “Star Chamber”, Commission v Poland (Interim proceedings)’ (2021) 58 Common 
Market Law Review 137.   

https://verfassungsblog.de/the-bialowieza-case-a-tragedy-in-six-acts/
http://verfassungsblog.de/provisional-and-extraordinary-measures-in-the-name-of-the-rule-of-law/
https://reconnect-europe.eu/blog/pech-platon-poland-ecj-rule-of-law-reform/L
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courts”.103 She argued that a constitutional court has a responsibility to protect and to further the 

objectives and values enshrined in the constitution to ensure that the rights and protections promised 

by the constitution are realised. 

While at points contested, a significant contribution of the Court to the protection of the fundamental 

value of the rule of law has been to provide such definition of the value in a substantive and holistic 

manner and which in turn has been adopted by Union legislators.104 This too is indeed what the Treaties 

had required by emphasising the foundational importance and interdependence of democracy, rule of 

law and fundamental rights principles and values, and by organising a consubstantial link between them. 

  

 
 

 
103 N. Shuibhne, The Coherence of EU Free Movement Law. Constitutional Responsibility and the Court of Justice 
(Oxford University Press 2013).  
104 As recently within Regulation 2020/2092 of the European Parliament and of the Council on a general regime of 
conditionality for the protection of the Union budget (Burssles, 16 December 2020), article 2.  
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3. The EU's recognition of the Council of Europe's normative pre-

eminence 

3.1 The EU's positive acceptance of the Council of Europe’s benchmarks for the 

rule of law, democracy and human rights 

The EU has formally recognised the Council’s normative pre-eminence in the Memorandum of 

Understanding between the Council of Europe and the EU adopted on 10 May 2007. This MoU sensibly 

provides that both organisations must ‘develop their relationship in all areas of common interest, in 

particular the promotion and protection of … the rule of law,’105 it adds the following and critical caveat: 

‘The Council of Europe will remain the benchmark for human rights, the rule of law and democracy in 

Europe.’106 The advertised ambition to establish common legal standards as regards the rule of law 

through, inter alia, improved legal cooperation and reciprocal consultations at an early stage in the 

process of elaborating standards,107 should therefore be understood in this light. There is no doubt, 

however, that a process of mutual and beneficial normative influence has been taking place in Europe 

which led to the progressive crystallisation of a shared, substantive and holistic European understanding 

of the rule of law.108  

Accordingly, the continuing efforts of the EU to work as closely as possible with the Council of Europe 

as both organisations play different yet complementary roles should be commended. As regards the 

rule of law, one may mention in this respect the recent conclusions of the Council of the EU on the EU 

priorities for cooperation with the Council of Europe for the period 2020-2022.109 Taking note of the 

difficult context which is seeing increasing “widespread challenges to human rights, democracy and the 

rule of law” and increasing “pushback against the universality, indivisibility and interdependence of all 

human rights and backsliding on democracy”,110 the Council of the EU recalled the following as regards 

the rule of law:111  

- The European Commission will seek ‘strengthened cooperation with the Council of Europe, 

including the Venice Commission, GRECO and the Council of Europe’s European Commission 

 
 

 
105 Memorandum of Understanding between the Council of Europe and the European Union, 23 May 2007, para. 
9, available at: <http://eeas.europa.eu/delegations/council_europe/more_info/useful_links/index_en.htm>.  
106 Ibid, para. 10. See also the Juncker Report, written in a personal capacity and which was the first to forcefully 
and clearly promote the view that ‘the Council of Europe must remain the benchmark for human rights in Europe’ 
(J.-C. Juncker, Council of Europe-European Union: ‘A Sole Ambition for the European Continent’ (Strasbourg: Council 
of Europe 2006), p. 7). As regards the rule of law, the Luxembourgish politician who subsequently became 
President of the European Commission suggested, inter alia, that the EU, when devising its policies, must base 
itself on the evaluations carried out by the Council’s various legal co-operation systems, and participate in these 
in an appropriate manner.  
107 See MoU, 23 May 2007, op. cit., paras. 22-25. 
108 Pech and Grogan et al (n 6). 
109 Council of the EU, Council conclusions on EU priorities for cooperation with the Council of Europe 2020-2022, 
9283/20, 13 July 2020.  
110 Ibid., para. 1.  
111 Ibid., paras 31-35. 

http://eeas.europa.eu/delegations/council_europe/more_info/useful_links/index_en.htm
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for the Evaluation of the Efficiency of Justice (CEPEJ) in order to “ensure that the work on the 

rule of law is mutually reinforcing and avoids unnecessary duplication”;  

- The EU “will continue close cooperation with GRECO on capacity building and implementing 

standards to strengthen the fights against corruption”; 

- The EU “will continue cooperation in the framework of the Budapest Convention on Cybercrime 

and its additional protocols”;  

- Lastly, the EU “will continue its cooperation with the Council of Europe to support countries in 

carrying out essential reforms and training, regarding justice, the fight against corruption, the 

promotion of human rights, and the role of free and independent media and civil society, and – 

_with regard to candidate countries and potential candidates – _to monitor the progress 

realised in those areas, in line with, where applicable/relevant, the strengthened methodology 

of the accession process”.  

While it is positive to see the EU regularly stressing how it aims to continue and further deepen its 

cooperation with the Council of Europe, more concrete ambition from the EU is required to enable the 

EU and the Council of Europe to better jointly address growing democratic and rule of backsliding within 

the European legal space.112   

 

3.2 The rule of law in the Council of Europe’s legal framework113 

Unlike the European Union, the establishment of the Council of Europe was directly linked with the rule 

of law principle. The Statute of the Council of Europe in its preamble listed the rule of law together with 

individual freedom and political liberty among “principles which form the basis of all genuine 

democracy”.114 The Statute further provides that every member of the Council of Europe must accept 

the principles of the rule of law, as well as human rights and fundamental freedoms, and collaborate 

sincerely and effectively in the realisation of the aim of the Council.115 As for the ECHR, it places the rule 

of law as one of the elements of “common heritage” (together with political traditions, ideals, freedom). 

Such a legal environment manifestly places the rule of law in the very centre of a daily work of the 

Council of Europe.116  

 

 
 

 
112 For a number of concrete recommendations such as the need to seek full membership in Council of Europe 
bodies and agencies and a formal partnership in defence of the rule of law, see European Parliament (Study 
requested by the AFCO Committee), Strengthening cooperation with the Council of Europe, PE 689.275, February 
2021.  
113 Pech and Grogan et al (n 6). 
114 Statute of the Council of Europe, London, 5 May 1949. 
115 Article 3. 
116 J. Polakiewicz, and J. Sandvig, ‘Council of Europe and the Rule of law’ (2015) 4 J Civil Legal Sci 4, p. 7. 



 
 

 

www.reconnect-europe.eu  Page 29 of 81 
 

Further documents adopted by the Council of Europe institutions117 stress the interdependence and 

mutually reinforcing relationship between the three values on which the EU is also based: rule of law, 

democracy and human rights.118 Such interconnected nature might be perceived as an obstacle for 

providing a definition of the rule of law – lines between the definitions seem to be blurred. The Council 

of Ministers in its report of 2008 stated that “the fact that the three concepts, taken together, form a 

single fundamental objective for the Council of Europe makes it less necessary for it to adopt a particular 

definition of the rule of law. Such an exercise of disentangling notions that are so closely intertwined 

and mutually supportive might even be risky in terms of overlooking essential human rights and 

democratic requirements and aspects”.119 The same report underlined that the “rule of law is a 

principle, not a distinct area of activity for the Council of Europe”.120 

The main body of the Council of Europe in charge of developing the Council of Europe standards and 

best practices regarding the rule of law is its Venice Commission (hereinafter: VC); an advisory body 

whose primary task is to provide states with legal advice and produce studies and reports in areas such 

as democratic institutions, fundamental rights, constitutional and ordinary justice. It was created in 

1990 with the aim of providing assistance to the construction of the emerging democracies in Central 

and Eastern Europe. Since then, it has increased its number of members and covered issues. Democratic 

matters and the rule of law (specifically treated as so since 2011) are among its main areas of expertise. 

Under the motto “For democracy through law”, the VC provides nowadays legal advice not only to states 

involved in a democratic transition, but to all its members. It does so through the elaboration of non-

binding opinions under request of an authority of the concerned Member State or an authority of the 

Council of Europe or its expertise bodies. In the opinions, the VC directs a series of recommendations 

on the concerned area, which are expected to be fulfilled. The VC works in close cooperation with other 

international bodies, particularly with the OSCE/ODIHR, the OAS and the EU. 

 

3.3 The increasing reliance on VC opinions by EU institutions in rule of law crisis 

The Council of the EU has recently recognised how the EU “benefits greatly from the Venice 

Commission’s expertise on democracy through law, not least in its external action”.121 As we shall see 

below, the VC has played an increasingly important role in the EU’s internal rule of law crisis since 2011. 

 
 

 
117 Committee of Ministers, ‘The Council of Europe and the Rule of law – An overview’, 1042bis Meeting, 27 
November 2008, document CM(2008)170, 21 November 2008, para. 27. 
118 See supra 2.2. 
119 The Rule of law as a part of Core Mission of the Council of Europe, CM(2008)170, 1042bis Meeting, 27 
November 2008, para. 28. 
120 Ibid., para. 23. 
121 Council of the EU, Council conclusions on EU priorities for cooperation with the Council of Europe 2020-2022, 
9283/20, 13 July 2020, para. 24. 
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Following a PACE request,122 it drafted a “Rule of law Report”123 that provided a first definition of the 

rule of law concept that the 2016 “Rule of law checklist”124 complemented in a more practical way. The 

Report develops five benchmarks that are at the core of the idea of the rule of law: (1) legality; (2) legal 

certainty; (3) prevention of abuse of powers; (4) equality before the law and non-discrimination; and (5) 

access to justice. Additionally, the VC has produced several opinions on the legal transformations taking 

place not just in the EU member states for which Article 7 procedures are active, Poland and Hungary, 

but also for other Member States, such as Romania and Bulgaria. European Union institutions have used 

these opinions, as well as VC general expertise on rule of law when expressing their concerns on the 

status of the rule of law in EU member states.  

The involvement of the VC in the EU rule of law crisis raises the question of whether and how the 

European Union institutions recognize the authority of this external advisory body or not. In order to 

answer this concern, we have elaborated a database containing all European Union institutions  

documents that specifically deal with the rule of law crisis and that mention (1) the authority of the VC 

and/or (2) a specific VC opinion or various opinions. The whole set of documents is listed in Annex 1, 

and it includes all documents produced by the European Union institutions that address concretely the 

rule of law crisis in the EU, either in general terms or either referred to a particular member state. We 

consider the rule of law crisis of the EU all the concerns related to serious threats to the rule of law, or 

systematic violations of this fundamental value and presented as such by EU institutions. The aim is to 

observe if the EU institutions use the Venice Commission’s opinions and expertise to sustain their 

concerns on the status of the rule of law in the Union and particularly in some member states, and how 

they do so.  

The database time framework covers from 1st July 2010 to 31st December 2020. Data start in July 2010 

because it marks a turning point in VC’s interest in the rule of law, as explained above. Additionally, VC 

did not directly and explicitly engaged with rule of law before that date. Granted, the VC dealt with a 

large number of issues related to the rule of law before but only the worsening conditions in several EU 

CEEs activated action in the domain of RoL. As mentioned above, the VC rule of law report dates from 

2011 following a PACE request. As for the EU, it only focusses explicitly on the rule of law before 2010 

in the CVM reports on Bulgaria and Romania in 2007, 2008 and 2009. These reports did not appeal to 

VC authority to justify its claims. The period covered between 2010 and 2020 permits to observe 

whether EU institutions have increased the references to them. The aim is to observe whether the Union 

has relied more on the external advise of this body in order to justify the growth of the EU’s rule of law 

toolkit and the actions taken in order to try to solve the crisis, such as the activation of Article 7(1) TEU 

procedures against two member states.  

 
 

 
122  In Resolution 1594 (2007) of the Parliamentary Assembly of the Council of Europe on the principle of the rule 
of law, PACE shows its concerns about the alleged different understandings of the rule of law in Europe, and 
“believes that the subject merits further reflection with the assistance of the European Commission for Democracy 
through Law (Venice Commission)”, para. 6.2 . 
123 Venice Commission, Report on the Rule of law, (25-26 March 2011) CDL-AD(2011)003rev: 
https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2011)003rev-e 
124 Venice Commission (n 22). 

https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2011)003rev-e
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The database addresses the documents produced by three main political institutions of the EU (the 

Council of the EU, the European Commission (EC), and the European Parliament (EP)in relation to rule 

of law crisis. We have found a total of 86 EU institutions documents mentioning the VC authority and/or 

specific opinions. Due to the already lengthy nature of this section, the recent and seemingly increasing 

number of references to the VC in the opinions of EU Advocates General will not be further analysed.125 

One should however note that in 2019, the Court of Justice made its first formal reference to the VC in 

a judgment relating to Poland’s rule of law crisis:  

However, it must be observed, first, that, as the Commission points out and as has already been observed 

by the European Commission for Democracy through Law (‘Venice Commission’), in points 33 and 47 of 

its Opinion No. 904/2017 (CDL-AD(2017)031), the explanatory memorandum to the draft New Law on 

the Supreme Court contains information that is such as to raise serious doubts as to whether the reform 

of the retirement age of serving judges of the Sąd Najwyższy (Supreme Court) was made in pursuance of 

such objectives, and not with the aim of side-lining a certain group of judges of that court.126 

The table below shows the number of documents found per each EU (political) institution which 

together form the EU’s “decision-making triangle”  

 

EU Institution Number of documents 

EC 59 

EP 22 

Council 4 

Various (CJEU) 1 

Total  86 

   (*) Various = EP and Council 

 

The following graph shows the evolution of the use of the VC documents by the EU institutions:  

 
 

 
125 See e.g. most recently, Opinion of Advocate General Hogan delivered on 17 December 2020 in Case C-896/19 
Repubblika, which offers a detailed analysis of the VC’s Opinion No. 940/2018 (Malta – Opinion on Constitutional 
arrangements and separation of powers and the independence of the judiciary and law enforcement, 17 
December 2018). In a most recent opinion, a report from the VC, an opinion of the Council of Europe’s Consultative 
Council of European Judges and an evaluation report of the Council of Europe’s Group of States against Corruption 
are cited by the appellant but Advocate General Bobek does not further analyse them in his Opinion delivered on 
4 March 2021 in Joined Cases C-811/19 and C-840/19 FQ and Others. 
126 Case C-619/18 Commission v Poland (Judgement of 25 June 2019).  
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Data show that the EU institutions have frequently appealed to the VC expertise and authority in relation 

to the EU’s rule of law crisis.127 The majority of documents produced by the EU institutions regarding 

the rule of law crisis, at the Union level or at Member State level, contained mentions to the VC or to 

concrete opinions of this body. Implicitly, this suggests a progressive growing recognition of the external 

authority of the Venice Commission on rule of law matters at the Union level.  

However, there is a differentiated pattern of referrals: not all the institutions have made the same use 

of the VC opinions, nor mentioned it with the same frequency. While the European Commission has 

mentioned the authority of this CoE body and has used its opinions to justify its actions in 59 documents, 

only a few Council’s documents (a total of 4 documents has been identified) contain any reference to 

the authority of the VC. Hence, the recognition of the Venice Commission’s authority has not been equal 

on the part of all EU institutions. This issue will be properly addressed further on.  

In the following sections, we will make a breakdown of these findings institution by institution to 

describe in which type of documents the mentions to the VC authority appeared, and how they were 

used to justify each institution’s actions. We will also reflect the distinct recognition of the VC authority 

on the part of each institution and explain why these differences occur.  

 

 
 

 
127 For further details on the meaning and concrete manifestations of this crisis: see R.D. Kelemen, Written 
submission in response to the Rule of law Call by the Joint Committee on European Union Affairs of the House of 
the Oireachtas, RECONNECT Policy Brief, January 2021; L. Pech, Written submission in response to the Rule of law 
Call by the Joint Committee on European Union Affairs of the House of the Oireachtas, RECONNECT Policy Brief, 
January 2021.  
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https://reconnect-europe.eu/wp-content/uploads/2021/01/Policy-Brief-January-2021-Kelemen.pdf
https://reconnect-europe.eu/wp-content/uploads/2021/01/Policy-brief-LP-written-submission-in-response-to-the-call-22JAN21_update.pdf
https://reconnect-europe.eu/wp-content/uploads/2021/01/Policy-brief-LP-written-submission-in-response-to-the-call-22JAN21_update.pdf
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3.3.1 The European Commission 

The EC relied on VC expertise/authority more than any other EU institution.  The Commission mentioned 

the VC already in the early 2010s,128 being the first EU institution to use VC documents on the rule of 

law. Commission’s references to the VC appear in several types of documents: reports, speeches, 

debates, press releases, fact sheets, recommendations and proposals.129  

The Commission has referred to VC recommendations in several occasions in order to address the 

situation of the rule of law in the Union in general. Particularly remarkable are the events surrounding 

the publication of the 2014 Rule of law Framework,130 as well as this mechanism itself. In 2013, Viviane 

Reding, Vice-President of the European Commission and Justice Commissioner at that time, publicly 

claimed that “any rule of law mechanism needs to properly accommodate the special role and 

complementary work on the rule of law undertaken by the Council of Europe”, making a concrete 

reference to “the expertise and valuable work carried out by the Venice Commission”.131 The 

Communication on the new EU framework to strengthen the rule of law launched in 2014 clearly stated 

that it was meant “to contribute to reaching the objectives of the Council of Europe, including on the 

basis of the expertise of the European Commission for Democracy through Law (Venice 

Commission)”.132 It also pointed out that, even though rule of law standards might vary at national level, 

the core principles, set out by authorities on the matter such as the VC, remain common. And, finally, 

the Communication clearly said that the Commission will seek the advice of the VC in certain matters 

and cases that require further consideration and analysis. When presenting the text in the General 

Affairs Council of March 2014, Commissioner Reding also insisted that the VC studies were one of the 

basis of the Union’s common understanding of the rule of law, and that the Commission will keep on 

relying on its expertise on particular issues relating the rule of law in member states. Later that year, 

Commissioner Frans Timmermans claimed that the Commission was “very interested” in working closely 

with other institutions with expertise and credibility in this area, such as the Council of Europe and its 

Venice Commission” in his answers to the questionnaire and during the hearing on 7 October 2014 

before the Conference of Presidents.133 

More precisely, the Commission has relied on VC authority to assess the situation of the rule of law in 

Hungary and Poland. In relation to Hungary, the Commission has closely monitored the situation 

 
 

 
128 European Commission, Report on Progress in Bulgaria under the Co-operation and Verification Mechanism 
(Brussels 20 July 2010) COM(2010) 400 final: https://ec.europa.eu/transparency/regdoc/rep/1/2010/EN/1-2010-
400-EN-F1-1.Pdf. 
129 All documents used in this study available in Annex I. 
130 European Commission, Communication on a New EU Framework to strengthen the rule of law, 
COM/2014/0158 final: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52014DC0158. 
131 Speech of Vice-President Viviane Reding, ‘The EU and the Rule of law – What next?’ (Centre for European Policy 
Studies, Brussels, 4 September 2013): https://ec.europa.eu/commission/presscorner/detail/cs/SPEECH_13_677.   
132 Communication from the Commission to the European Parliament and the Council, A New EU Framework to 
Strengthen the rule of law, Com/2014/0158 Final/2. 
133 Answers to the European Parliament Questionnaire to the Commissioner-Designate Frans Timmermans, Better 
Regulation, Inter-Institutional Relations, the Rule of Law and the Charter of Fundamental Rights (2014) 
https://www.europarl.europa.eu/hearings-2014/resources/questions-
answers/Hearings2014_Timmermans_Questionnaire_en.pdf. 

https://ec.europa.eu/transparency/regdoc/rep/1/2010/EN/1-2010-400-EN-F1-1.Pdf
https://ec.europa.eu/transparency/regdoc/rep/1/2010/EN/1-2010-400-EN-F1-1.Pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52014DC0158
https://ec.europa.eu/commission/presscorner/detail/cs/SPEECH_13_677
https://www.europarl.europa.eu/hearings-2014/resources/questions-answers/Hearings2014_Timmermans_Questionnaire_en.pdf
https://www.europarl.europa.eu/hearings-2014/resources/questions-answers/Hearings2014_Timmermans_Questionnaire_en.pdf
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through the VC documents since the beginning of Hungary’s transformation into the EU’s first electoral 

autocracy.134 In a speech in front of the EP in 2013, Commissioner Viviane Reding already pointed out 

that the EC was “working very closely with the Venice Commission of the Council of Europe”, and that 

Hungary must take into account the forthcoming Venice Commission opinion on the Constitutional 

amendments.135 In 2015, Vera Jourová, then Commissioner for Justice, Consumers and Gender Equality, 

indicated in another debate on the situation in Hungary in the EP that the EC was taking note of the 

Venice Commission opinions as regards media legislation (which was just one of the issues upon 

debate), and that it was following the response of the Hungarian authorities to the recommendations 

contained therein.136 In 2017, the EC launched an infringement procedure on Hungary on the law on 

foreign-funded NGOs.137 The reasons behind the release of the infringement procedure included the VC 

consideration of the incompatibility of this law with the CoE standards, since it was a disproportionate 

and unnecessary interference with various freedoms.138 

Regarding Poland, the EC has used even more exhaustively the VC opinions. Four European 

Commission’s Recommendations to Poland,139 which were issued following the activation of the so-

called “Rule of Law Framework” on 13 January 2016, contained references to the shared concerns of 

the EC and the VC through the use of phrases such as: “the Commission notes however, as did the 

Venice Commission”; “The Commission furthermore notes that also the Venice Commission considers 

that”; “In that respect the Commission agrees with the Venice Commission”. The EC substantiated its 

concerns in several concrete VC opinions directed to Poland. The EC also referred to general European 

standards set by VC that the Polish government failed to comply with. These EC recommendations also 

pointed out that Poland had not followed the VC advice contained in the opinions, and hence, no 

improvements were achieved.  

 
 

 
134 For further analysis, see P. Bárd and L. Pech, How to build and consolidate a partly free pseudo democracy by 
constitutional means in three steps: The ‘Hungarian Model’, RECONNECT Working Paper No. 4 (October 2019): 
https://reconnect-europe.eu/wp-content/uploads/2019/10/RECONNECT-WP4-final.pdf.  
135 Referring to the Fourth amendment to the fundamental law of Hungary adopted by the Hungarian Parliament 
on 11 March 2013. The Venice Commission passed an opinion on this issue in June that year: Venice Commission, 
Opinion on the Fourth Amendment to the Fundamental Law of Hungary (Venice, 14-15 June 2013) CDL-
AD(2013)012. 
136 Situation in Hungary: follow-up to the European Parliament Resolution of 10 June 2015 (Debate): 
https://www.europarl.europa.eu/doceo/document/CRE-8-2015-12-02-ITM-017_EN.html?redirect. 
137 On the ECJ judgment in this infringement case, see P. Bárd, J. Grogan and L. Pech, ‘The Democratic and Pluralist 
Society and its Enemies: The Court of Justice to the Rescue of Civil Society in the Member States’ (RECONNECT 23 
June 2020): https://reconnect-europe.eu/blog/the-democratic-and-pluralist-society-and-its-enemies-the-court-
of-justice-to-the-rescue-of-civil-society-in-the-member-states/.  
138 Venice Commission, Hungary Opinion on the Draft Law on the Transparency of Organisations receiving support 
from abroad’ (Venice, 16-17 June 2017) CDL-AD(2017)015: 
https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2017)015-e. 
139 These documents are: Commission Recommendation (EU) 2016/1374 of 27 July 2016 regarding the rule of law 
in Poland; Commission Recommendation (EU) 2017/146 of 21 December 2016 regarding the rule of law in Poland 
complementary to Recommendation (EU) 2016/1374; Commission Recommendation (EU) 2017/1520 of 26 July 
2017 regarding the rule of law in Poland complementary to Recommendations (EU) 2016/1374 and (EU) 2017/146; 
and Commission Recommendation (EU) 2018/103 of 20 December 2017 regarding the rule of law in Poland 
complementary to Recommendations (EU) 2016/1374, (EU) 2017/146 and (EU) 2017/1520. 

https://reconnect-europe.eu/wp-content/uploads/2019/10/RECONNECT-WP4-final.pdf
https://www.europarl.europa.eu/doceo/document/CRE-8-2015-12-02-ITM-017_EN.html?redirect
https://reconnect-europe.eu/blog/the-democratic-and-pluralist-society-and-its-enemies-the-court-of-justice-to-the-rescue-of-civil-society-in-the-member-states/
https://reconnect-europe.eu/blog/the-democratic-and-pluralist-society-and-its-enemies-the-court-of-justice-to-the-rescue-of-civil-society-in-the-member-states/
https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2017)015-e
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Frans Timmermans relied on the VC authority when speaking about the situation in Poland. In a letter 

about the situation concerning the then still independent Polish Constitutional Court, he directly 

recommended the Polish Ministers of Foreign Affairs and Justice to work closely together with the VC.140 

He has reiterated in several occasions Reding´s position that the EU standards on the rule of law are 

built up over the ones provided by the VC141, and reaffirmed the close work over these shared concerns 

of both institutions.142 Timmermans has indeed expressed the important fact that the concerns towards 

Poland are not only EU ones, but also widely shared by other international actors, mentioning the VC 

among others such as the United Nations, the Network of the Presidents of Supreme Courts and of the 

Councils for the Judiciary, lawyers associations and NGOs.143  

Finally, the EC used VC opinions to justify the activation of Article 7(1) TEU against the Polish 

government. In its reasoned proposal, the EC mentions various VC opinions on the problems of judicial 

independence in Poland, and refers to the disregarding of VC opinions as one of the factors justifying its 

decision to activate the Article 7(1) procedure.144  

The VC expertise has also been key for the Commission in addressing the situation of the rule of law in 

other member states, particularly in Bulgaria and Romania through the Cooperation and Verification 

Mechanism (CVM). References to VC opinions regularly appear in the Bulgarian reports from 2010 

(being the first references that we have found of the EC relying on the VC authority) to 2020 (with the 

exception of the 2011 report); as well as in the Romanian reports from 2012 onwards.  

The EC’s Justice Scoreboard, yearly elaborated by the EC since 2013, provides data on the 

independence, quality, and efficiency of national justice systems. It has included references to concrete 

VC opinions since 2018. The reports of 2018145, 2019146 and 2020147 contain an explicit reference to a 

VC opinion that states: “the organisation of national prosecution services varies throughout the EU and 

there is no uniform model for all Member States. However, there is a widespread tendency to have a 

 
 

 
140 Statement by First Vice-President Frans Timmermans and Commissioner Günther Oettinger – EP Plenary 
Session – Situation in Poland, 19 January 2016: 
https://ec.europa.eu/commission/presscorner/detail/de/SPEECH_16_114 
141 College Orientation Debate: Q&A 13 January 2016: 
https://ec.europa.eu/commission/presscorner/detail/en/MEMO_16_62. 
142 Timmermans: ‘Poland should be a leader in Europe – but it needs to cooperate’ by Bartosz T. Wieliński, and 
Gazeta Wyborcza, 22 May 2017: https://www.euractiv.com/section/justice-home-affairs/interview/timmermans-
poland-should-be-a-leader-in-europe-but-it-needs-to-cooperate/. 
143 Opening remarks of First Vice-President Frans Timmermans: College readout on grave concerns about the clear 
risks for independence of the judiciary in Poland, 19 July 2017: 
https://ec.europa.eu/commission/presscorner/detail/en/SPEECH_17_2084 and Opening and closing remarks of 
First Vice-President Frans Timmermans on the rule of law in Poland, at the European Parliament's Committee on 
Civil Liberties, Justice and Home Affairs, 31 August 2017: 
https://ec.europa.eu/commission/presscorner/detail/en/SPEECH_17_3042 
144 See fn 53. 
145 The 2018 EU Justice Scoreboard COM(2018) 364 final: 
https://ec.europa.eu/info/sites/info/files/justice_scoreboard_2018_en.pdf 
146 The 2019 EU Justice Scoreboard COM(2019) 198/2: 
https://ec.europa.eu/info/sites/info/files/justice_scoreboard_2019_en.pdf 
147 The 2020 EU Justice Scoreboard COM(2020) 306: 
https://ec.europa.eu/info/sites/info/files/justice_scoreboard_2020_en.pdf 

https://ec.europa.eu/commission/presscorner/detail/de/SPEECH_16_114
https://ec.europa.eu/commission/presscorner/detail/en/MEMO_16_62
https://www.euractiv.com/section/justice-home-affairs/interview/timmermans-poland-should-be-a-leader-in-europe-but-it-needs-to-cooperate/
https://www.euractiv.com/section/justice-home-affairs/interview/timmermans-poland-should-be-a-leader-in-europe-but-it-needs-to-cooperate/
https://ec.europa.eu/commission/presscorner/detail/en/SPEECH_17_2084
https://ec.europa.eu/commission/presscorner/detail/en/SPEECH_17_3042
https://ec.europa.eu/info/sites/info/files/justice_scoreboard_2018_en.pdf
https://ec.europa.eu/info/sites/info/files/justice_scoreboard_2019_en.pdf
https://ec.europa.eu/info/sites/info/files/justice_scoreboard_2020_en.pdf
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more independent prosecutor’s office, rather than one subordinated or linked to the executive”.148  In 

spite of the fact that this paragraph reflects a positive tendency among prosecutor’s offices in the EU, it 

is worth saying that this particular VC opinion was endorsed in 2010, while it is being used by the Justice 

Scoreboard since 2018 onwards. In fact, this VC opinion puts the Polish prosecutor’s office as a role 

model as a result of the 2010 reform that separated the role of the Ministry of Justice from that of the 

Prosecutor General. Nonetheless, a later reform made in 2017 merged again the two offices and awoke 

enormous criticism on the part of several actors149, including the VC.150 As a result, it would be necessary 

for the EC to revise whether it is convenient or appropriate to use a VC statement that was published a 

decade ago to justify a positive path in the EU’s rule of law.  

The tendency of the EC to lean on the VC expertise on rule of law matters continues with the recently 

published Rule of Law Report of 2020151: VC supported its drafting, in particular, in relation to the impact 

of the emergency measures taken due to the COVID-19 pandemic in the general status of democracy 

and the rule of law in the Union.152 VC opinions also support claims in various country chapters, 

particularly, those on Poland,153 Hungary,154 Bulgaria,155 Romania,156 and Malta,157 but also the ones on 

 
 

 
148 CDL-AD(2010)040-e Report on European Standards as regards the Independence of the Judicial System: Part II  
the Prosecution Service — Adopted by the Venice Commission at its 85th plenary session (Venice, 17-18 December 
2010), par.26: https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2010)040-e 
149 Judicial reforms in Poland have awaken concern on the part of various international authorities, including the 
United Nations (see OHCHR Preliminary observations on the official visit to Poland (23-27 October 2017) 
https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=22313&LangID=E), and, paradoxically, 
even the own EC (see the Art.7.1 activation proposal https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A52017PC0835) 
150 Venice Commission, Poland – Opinion on the Act of the Public Prosecutor’s Office as Amended (Venice, 8-9 
December 2017) CDL-AD(2017)028: 
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2017)028-e 
151 Communication from the Commission to the European Parliament, the Council, the European Economic and 
Social Committee and the Committee of the Regions, 2020 Rule of Law Report The rule of law situation in the 
European Union, COM/2020/580 final: https://eur-lex.europa.eu/legal-
content/EN/TXT/?qid=1602583951529&uri=CELEX%3A52020DC0580 
152 Venice Commission, Respect For Democracy, Human Rights And The Rule of law During States Of Emergency – 
Reflections, CDL-PI(2020)005rev: https://www.venice.coe.int/webforms/documents/?pdf=CDL-PI(2020)005rev-e 
153 European Commission, 2020 Rule of Law Report Country Chapter on the rule of law situation in Poland (Brussels, 
30 September 2020) SWD(2020) 320 final: https://eur-lex.europa.eu/legal-
content/EN/TXT/?qid=1602579986149&uri=CELEX%3A52020SC0320 
154 European Commission, 2020 Rule of Law Report Country Chapter on the rule of law situation in Hungary 
(Brussels, 30 September 2020) SWD(2020) 316 final: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52020SC0316&from=EN 
155 European Commission, 2020 Rule of Law Report Country Chapter on the rule of law situation in Bulgaria 
(Brussels, 30 September 2020) SWD(2020) 301 final: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52020SC0301&from=EN 
156 European Commission, 2020 Rule of Law Report Country Chapter on the rule of law situation in Romania 
(Brussels, 30 September 2020) SWD(2020) 322 final: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52020SC0322&from=EN 
157 European Commission, 2020 Rule of Law Report Country Chapter on the rule of law situation in Malta (Brussels, 
30 September 2020) SWD(2020) 317 final: https://ec.europa.eu/info/sites/info/files/mt_rol_country_chapter.pdf 
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https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52020SC0322&from=EN
https://ec.europa.eu/info/sites/info/files/mt_rol_country_chapter.pdf
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the Czech Republic,158 Ireland,159 Italy,160 Cyprus,161 Lithuania,162 Luxembourg,163 and Slovakia.164 The use 

of the opinions in the country chapters reflect both negative and positive tendencies.  

On the one hand, these opinions are used to substantiate the EC’s concerns regarding a particular 

aspect. Sentences such as “concerns relating to the Constitutional Tribunal have been reiterated by the 

Venice Commission” (Chapter on Poland165), or “The Venice Commission has criticized Hungary for using 

cardinal acts beyond what is strictly necessary” (Chapter on Hungary166) illustrate this usage. In certain 

cases, the references to the VC opinions are less explicit, and the EC just includes them in the footnotes.  

On the other hand, in some county chapters the EC indicates a positive trend in a concrete aspect by 

sustaining its claims on the fact that the member state concerned has followed the VC 

recommendations. Examples of this use of the VC opinions can be found in the chapters on Malta (“the 

EC celebrates transformations such as the reform as regards the procedure for dismissal of judges and 

magistrate or the setting up of a fully separate Prosecution Service, which were measures 

recommended by the VC”167);  the Czech Republic (“A draft reform of the disciplinary regime for judges, 

prosecutors and bailiffs is now before Parliament […] Such a reform could contribute to strengthening 

judicial independence, which is consistent with Council of Europe recommendations”168);  or Italy (“This 

is in line with a widespread tendency in Europe to allow for a more independent prosecutor’s office, as 

observed by the Venice Commission”169) among others.  

The fact that the EC has relied so heavily on the views of the VC for the elaboration of its first Rule of 

Law Report demonstrates that it recognizes its authority as a credible and valuable external source, 

 
 

 
158 European Commission, 2020 Rule of Law Report Country Chapter on the rule of law situation in Czechia 
(Brussels, 30 September 2020) SWD(2020) 302 final: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52020SC0302&from=EN 
159 European Commission, 2020 Rule of Law Report Country Chapter on the rule of law situation in Ireland (Brussels, 
30 September 2020) SWD(2020) 306 final: https://eur-lex.europa.eu/legal-
content/EN/TXT/?qid=1602583272454&uri=CELEX%3A52020SC0306 
160 European Commission, 2020 Rule of Law Report Country Chapter on the rule of law situation in Italy (Brussels, 
30 September 2020) SWD(2020) 311 final, https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52020SC0311&from=EN 
161 European Commission, 2020 Rule of Law Report Country Chapter on the rule of law situation in Cyprus (Brussels, 
30 September 2020) SWD(2020) 312 final: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52020SC0312&from=EN 
162 European Commission, 2020 Rule of Law Report Country Chapter on the rule of law situation in Lithuania 
(Brussels, 30 September 2020) SWD(2020) 314 final: https://eur-lex.europa.eu/legal-
content/EN/TXT/?qid=1602579986149&uri=CELEX%3A52020SC0314 
163 European Commission, 2020 Rule of Law Report Country Chapter on the rule of law situation in Luxembourg 
(Brussels, 30 September 2020) SWD(2020) 315 final: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52020SC0315&from=EN 
164 European Commission, 2020 Rule of Law Report Country Chapter on the rule of law situation in Slovakia 
(Brussels, 30 September 2020) SWD(2020) 324 final: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52020SC0324&from=EN 
165 European Commission (n 152).  
166 European Commission (n 153). 
167 European Commission (n 156). 
168 European Commission (n 157). 
169 European Commission (n 159). 
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whose expertise helps the EC to reflect the reality of the rule of law status in the Union both in positive 

and negative terms. It also indicates the high likelihood of the EC continuing to rely on VC opinions in 

the elaboration of the subsequent reports in the following years, the second edition of the EC’s rule of 

law being expected in July 2021.  

In conclusion, the EC work on the rule of law has strongly relied on the VC opinions and studies. The EC 

has used VC documents to justify a determined tendency, whether negative or positive, on the rule of 

law status in the EU. Furthermore, it has relied on the VC opinions to justify whether it was necessary 

to take action to correct rule of law problems in some member states (e.g. to launch the Article 7 

procedure against Poland170). We have identified above the three main ways in which the EC uses VC 

documents:  

(1) to set the EU standards that define the core of the rule of law idea and that must be applied by all 

member states;  

(2) to give consistency to its concerns (shared concerns) regarding the rule of law or to justify a positive 

trend (in a Member State that follows the VC recommendations);  

(3) to indicate and justify which reforms are needed for a government to comply with the rule of law 

standards.  

 

The EC does not only use the VC opinions aimed at a concrete member state, but also ones that contain 

European general standards in various aspects (e.g. standards on the independence of prosecutors, on 

the emergency measures…). In addition, it frequently cites the authority of the VC together with other 

international bodies, such as the UN. Hence, the EC clearly recognizes the authority of the VC in 

democracy and rule of law issues, as the 59 documents on the rule of law issue containing references 

to this body demonstrate.  

 

3.3.2 The European Parliament 

References to the VC can be found in several EP parliamentary resolutions171 addressing the rule of law 

issue in the EU since 2012. The resolutions have addressed both the situation of the rule of law in the 

Union in general as well as the situation in certain member states, particularly Hungary and Poland, but 

also Romania, Malta and Slovakia. Some of the resolutions have just contained very general statements, 

but with which the EP explicitly recognised the authority of the CoE and more concretely of the VC. A 

worth noting statement, which is repeated in several resolutions, provides:  

having regard to the Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR), 

the case law of the European Court of Human Rights, and the conventions, recommendations, resolutions 

and reports of the Parliamentary Assembly, the Committee of Ministers, the Human Rights Commissioner 

and the Venice Commission of the Council of Europe.172  

 
 

 
170 European Commission, Proposal for a Council Decision on the determination of a clear risk of a serious breach 
by the Republic of Poland of the rule of law, (Brussels, 20 December 2017) COM(2017) 835 final. 
171 See Annex I. 
172 See e.g.: European Parliament resolution of 27 February 2014 on the situation of fundamental rights in the 
European Union (2012) (2013/2078(INI)): https://www.europarl.europa.eu/doceo/document/TA-7-2014-

https://www.europarl.europa.eu/doceo/document/TA-7-2014-0173_EN.pdf
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The EP resolution of 8 September 2015 on the situation of fundamental rights in the European Union 

(2013-2014) directly requested the EC to establish a monitoring mechanism on the rule of law “to be 

based on data supplied by the Fundamental Rights Agency, the Council of Europe and its Venice 

Commission, and NGOs”.173 In its resolution of 25 October 2016 with recommendations to the 

Commission on the establishment of an EU mechanism on democracy, the rule of law and fundamental 

rights,174 the EP also explicitly called for this new mechanism to “be drawn up using a variety of sources 

and the existing tools for assessment, reporting and monitoring of Member States ’activities, including: 

[…] the Council of Europe, in particular the Venice Commission”, which must also be present in the 

Expert Panel. In 2020, the EP published a new resolution on the establishment of this DRF mechanism, 

in which it reaffirmed what it had stated in the previous resolution of 2016 on the role of the VC in the 

elaboration of the new report.  

The EP also referred to VC opinions in its resolution on the new regulation for linking the new 

Multiannual Financial Framework 2021-2027 funds to the rule of law compliance.175 Concretely, this 

resolution recognizes that the EU standards of the rule of law are the ones set up by the VC. 

Furthermore, it establishes that the identification of generalized deficiencies of the rule of law by the 

EC needs to be based on relevant sources, among which the “conclusions and recommendations of 

relevant international organisations, such as the bodies of the Council of Europe, including in particular 

the Venice Commission’s Rule of Law Checklist”.  

In relation to the rule of law situation in Hungary, the numerous EP resolutions on the matter contain 

several references to VC concrete opinions. In the resolution of 16 February 2012,176 the EP bases its 

concerns on two VC opinions on the constitutional transformations in Hungary; calls on the Hungarian 

government to comply with the recommendations, objections and demands of the European 

Commission, the Council of Europe and the Venice Commission; instructs the Committee on Civil 

Liberties, Justice and Home Affairs, in cooperation with the European Commission, the Council of 

Europe and the Venice Commission, to follow up the issue; and even calls on the European Commission 

to request the opinion of the Venice Commission on the concerned matters. The subsequent resolution 

 
 

 

0173_EN.pdf; European Parliament resolution of 10 June 2015 on the situation in Hungary (2015/2700(RSP)): 
https://www.europarl.europa.eu/doceo/document/TA-8-2015-0227_EN.html; or European Parliament resolution 
of 14 November 2018 on the need for a comprehensive EU mechanism for the protection of democracy, the rule 
of law and fundamental rights (2018/2886(RSP)): https://www.europarl.europa.eu/doceo/document/TA-8-2018-
0456_EN.html; 
173 European Parliament resolution of 8 September 2015 on the situation of fundamental rights in the European 
Union (2013-2014) (2014/2254(INI)): https://www.europarl.europa.eu/doceo/document/TA-8-2015-
0286_EN.pdf 
174 European Parliament resolution of 25 October 2016 with recommendations to the Commission on the 
establishment of an EU mechanism on democracy, the rule of law and fundamental rights (2015/2254(INL)): 
https://www.europarl.europa.eu/doceo/document/TA-8-2016-0409_EN.pdf 
175 European Parliament legislative resolution of 4 April 2019 on the proposal for a regulation of the European 
Parliament and of the Council on the protection of the Union's budget in case of generalised deficiencies as regards 
the rule of law in the Member States (COM(2018)0324 – C8-0178/2018 – 2018/0136(COD)): 
https://www.europarl.europa.eu/doceo/document/TA-9-2020-0307_EN.pdf 
176 European Parliament resolution of 16 February 2012 on the recent political developments in Hungary 
(2012/2511(RSP)): https://www.europarl.europa.eu/doceo/document/TA-7-2012-0053_EN.html 
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on Hungary, adopted on 3 July 2013,177 was more comprehensive than the former, since it mentioned 

eight VC opinions on the different developments then occurring in Hungary. The EP also called the 

Hungarian authorities to implement the recommendations of the VC.  

In 2017 the EP went a step further and activated for the very first time Article 7(1) TEU procedure against 

the government of Viktor Orbán. The parliamentary resolution mentions a total of 11 VC opinions. The 

EP used the critical assessments of the VC regarding the judiciary, the media, the Constitution, the 

electoral process, and the laws of association as strong evidence justifying the activation of this 

exceptional Treaty procedure, with the EP noting for instance that “The Venice Commission identified 

several shortcomings”; “the Venice Commission identified the need for further improvements”; or that 

“The Venice Commission expressed serious concerns about”, among others, can be found through the 

whole document”.178  

The EP also addressed the rule of law situation in Poland through multiple parliamentary resolution s 

starting with one adopted on 14 September 2016,179 in which it explicitly mentioned the authority of 

the VC: “whereas the Venice Commission is composed of independent experts in constitutional law 

appointed by all members of the Council of Europe, including Poland, and whereas its opinion is the 

most authoritative interpretation of the obligations of Council of Europe member states concerning the 

rule of law and democracy; whereas the current Polish Government has directly sought the opinion of 

the Venice Commission”. A year later, a new resolution180 urged “the Polish Parliament and Government 

to implement fully all recommendations of the Commission and the Venice Commission” and called for 

the “postponement of the adoption of any laws until a proper assessment has been made by the 

Commission and the Venice Commission”. References to VC opinions can also be found in the 

parliamentary resolutions of 17 September 2020 on the EC proposal for the Council take a decision on 

the use of Article 7,181 and of 26 November 2020 as regards the de facto ban on the right of abortion 

introduced by Polish government via the captured “Constitutional Tribunal”.182  

 
 

 
177 European Parliament resolution of 3 July 2013 on the situation of fundamental rights: standards and practices 
in Hungary (pursuant to the European Parliament resolution of 16 February 2012) (2012/2130(INI)): 
https://www.europarl.europa.eu/doceo/document/TA-7-2013-0315_EN.pdf 
178 European Parliament on a proposal calling on the Council to determine, pursuant to Article 7(1) of the Treaty 
on European Union, the existence of a clear risk of a serious breach by Hungary of the values on which the Union 
is founded 
(2017/2131(INL)) https://www.europarl.europa.eu/doceo/document/A-8-2018-0250_EN.html 
179 European Parliament resolution of 14 September 2016 on the recent developments in Poland and their impact 
on fundamental rights as laid down in the Charter of Fundamental Rights of the European Union (2016/2774(RSP)): 
https://www.europarl.europa.eu/doceo/document/TA-8-2016-0344_EN.pdf 
180 European Parliament resolution of 15 November 2017 on the situation of the rule of law and democracy in 
Poland (2017/2931(RSP)) P8_TA(2017)0442: https://www.europarl.europa.eu/doceo/document/TA-8-2017-
0442_EN.pdf 
181 European Parliament resolution of 17 September 2020 on the proposal for a Council decision on the 
determination of a clear risk of a serious breach by the Republic of Poland of the rule of law (COM(2017)0835 – 
2017/0360R(NLE)): https://www.europarl.europa.eu/doceo/document/TA-9-2020-0225_EN.pdf 
182 European Parliament resolution of 26 November 2020 on the de facto ban on the right to abortion in Poland 
(2020/2876(RSP)): https://www.europarl.europa.eu/doceo/document/TA-9-2020-0336_EN.pdf 
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https://www.europarl.europa.eu/doceo/document/TA-9-2020-0225_EN.pdf
https://www.europarl.europa.eu/doceo/document/TA-9-2020-0336_EN.pdf
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References to the VC authority can also be found in EP documents directed to Romania. The November 

2018 EP resolution on this member state183 explicitly mentioned six VC opinions to sustain the EP 

concerns on the rule of law status in this member state and urged “the Romanian Parliament and 

Government to fully implement all recommendations of the European Commission, GRECO and the 

Venice Commission”, as well as encouraged authorities to proactively seek an “evaluation by the Venice 

Commission of the legislative measures at stake before their final approval”.  

In relation to Malta, the EP resolution of 2019 on the murder of the journalist Daphne Caruana Galiza184 

urged “the Maltese Parliament and Government to fully implement all remaining recommendations of 

the Venice Commission and GRECO in due time” regarding the independence of the judiciary, rule of 

law enforcement and the Constitution.  

The EP resolution of 28 March 2019185 referred to the process of appointment of judges of the 

constitutional court of Slovakia and stated: “the regulations covering this selection and nomination 

process, as well as the qualifications and requirements, have to meet the highest possible standards in 

terms of transparency, scrutiny and accountability, in line with the conclusions on this matter of the 

Venice Commission”.  

Finally, the EP has also taken into account VC opinions and reports on states of emergency and the 

report on the respect for democracy, human rights and the rule of law during states of emergency in its 

resolution on the impact of COVID-19 measures on democracy, the rule of law and fundamental 

rights,186 considering them “relevant documents” and calling on member states to follow the VC 

recommendations on the limits to impose on these exceptional situations. 

 In summary, and similarly to the practice of the EC, the EP considers the VC a relevant and prominent 

authority on democracy and the rule of law, and is now regularly relying on its opinions and studies. 

Two main differences can however be pointed out: The EP does not tend to use VC opinions to highlight 

best practices and positive tendencies but rather refers to VC opinions that show negative 

developments in specific EU member states. In other words, the EP relies on the VC authority to give 

additional weight to its concerns on the rule of law situation in the EU while the EC has also used relied 

on the work of the VC to indicate positive changes. The second one is that the EP has relied on the work 

of the VC to convince the EC and the Council to act. In other words, the EP uses the expertise of the VC 

 
 

 
183 European Parliament resolution of 13 November 2018 on the rule of law in Romania (2018/2844(RSP)): 
https://www.europarl.europa.eu/doceo/document/TA-8-2018-0446_EN.pdf 
184 European Parliament resolution of 18 December 2019 on the rule of law in Malta following the recent 
revelations surrounding the murder of Daphne Caruana Galizia (2019/2954(RSP)): 
https://www.europarl.europa.eu/doceo/document/TA-9-2019-0103_EN.pdf 
185 European Parliament resolution of 28 March 2019 on the situation of the rule of law and the fight against 
corruption in the EU, specifically in Malta and Slovakia (2018/2965(RSP)): 
https://www.europarl.europa.eu/doceo/document/TA-8-2019-0328_EN.pdf 
186 European Parliament resolution of 13 November 2020 on the impact of COVID-19 measures on democracy, the 
rule of law and fundamental rights (2020/2790(RSP)): https://www.europarl.europa.eu/doceo/document/TA-9-
2020-0307_EN.pdf 

https://www.europarl.europa.eu/doceo/document/TA-8-2018-0446_EN.pdf
https://www.europarl.europa.eu/doceo/document/TA-9-2019-0103_EN.pdf
https://www.europarl.europa.eu/doceo/document/TA-8-2019-0328_EN.pdf
https://www.europarl.europa.eu/doceo/document/TA-9-2020-0307_EN.pdf
https://www.europarl.europa.eu/doceo/document/TA-9-2020-0307_EN.pdf
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to put pressure on the other two main EU institutions to take actions and deal with the EU’s worsening 

rule of law crisis.  

 

3.3.3 The Council of the EU 

The Council of the EU has made considerably fewer references to the work of the VC and the few 

instances where the Council has mentioned the VC usually originate from EU Member State delegations.  

A good example of this is the reports of the Article 7(1) TEU hearings organised in respect of Poland and 

Hungary which contain some references to the VC authority.187 In the case of the former, the Dutch and 

the German delegations put questions to the Polish delegation invoking VC’s opinions.188 As regards the 

hearings organised in respect of Hungary, the Hungarian government in turn responded that Hungary's 

cooperation with the Venice Commission was excellent”.189 The Hungarian representatives also claimed 

that Hungary “had undergone close scrutiny by the Venice Commission and the European Commission 

at the beginning of the 2010s”190 (referring concretely to the Hungarian media legislation), and that it 

had asked the VC for opinions on certain controversial matters (referring to the reform of administrative 

courts). 

The Council itself also explicitly referred to the VC in a press release on the General Affairs Council held 

on 10 December 2019191, in which it referred to the Commission’s reasoned proposal of December 2017 

as regards Poland: “The Article 7(1) TEU procedure was triggered for Poland on 20 December 2017 […] 

it sets out recommendations with a three-month deadline for Poland to bring its judicial reform into line 

with rule of law standards by: […] ensuring that any justice reform is prepared in close cooperation with 

the judiciary and all interested parties, including the Venice Commission”. 

To sum up, it may seem at first difficult to argue the Council has embraced the authority of the VC as 

extensively as the EC or EP. It is indeed undeniable that there are considerably fewer publicly available 

documents emphasising the work of the VC. However, this seems to be changing. One may for instance 

 
 

 
187 For a general and critical assessment, see L. Pech, From “Nuclear Option” to “Damp Squib”? A Critical 
Assessment of the Four Article 7(1) TEU Hearings to Date (RECONNECT 18 November 2019): https://reconnect-
europe.eu/blog/blog-fourart71teuhearings-pech/ 
188 Council of the European Union, Rule of law in Poland / Article 7(1) TEU Reasoned Proposal - Report on the 
hearing held by the Council on 11 December 2018 (Brussels, 20 December 2018) 15469/18: 
https://static1.squarespace.com/static/5abb53e6372b9691939ac577/t/5c5648d9085229a138ae9015/1549158
652559/2018Dec+Council+3rd+HEARING+report+released+via+FoI.pdf 
189 Council of the European Union, Values of the Union - Hungary - Article 7 (1) TEU Reasoned Proposal - Report on 
the hearing held by the Council on 16 September 2019: https://data.consilium.europa.eu/doc/document/ST-
12345-2019-INIT/en/pdf; Council of the European Union, Values of the Union - Hungary - Article 7 (1) TEU 
Reasoned Proposal - Report on the hearing held by the Council on 10 December 2019 5775/20: 
https://static1.squarespace.com/static/5abb53e6372b9691939ac577/t/5e6f5003ea160c0c82dd2b29/15843532
87536/2020March+Formal+report+on+2nd+Art+7+hearing+of+HU+held+in+Dec+2019.pdf.  
190 Council of the European Union, Values of the Union -Hungary -Article 7 (1) TEU Reasoned Proposal -Report on 
the hearing held by the Council on 10 December 2019 5775/20 (Brussels, 26 February 2020) 
https://static1.squarespace.com/static/5abb53e6372b9691939ac577/t/5e6f5003ea160c0c82dd2b29/15.  
191 Council of the EU, General Affairs Council. Tuesday 10 December 2019 in Brussels, Background press release, 
6 December 2019: https://www.consilium.europa.eu/media/41649/background-note-gac-191210-en.pdf. 

https://static1.squarespace.com/static/5abb53e6372b9691939ac577/t/5c5648d9085229a138ae9015/1549158652559/2018Dec+Council+3rd+HEARING+report+released+via+FoI.pdf
https://static1.squarespace.com/static/5abb53e6372b9691939ac577/t/5c5648d9085229a138ae9015/1549158652559/2018Dec+Council+3rd+HEARING+report+released+via+FoI.pdf
https://data.consilium.europa.eu/doc/document/ST-12345-2019-INIT/en/pdfV
https://data.consilium.europa.eu/doc/document/ST-12345-2019-INIT/en/pdfV
https://static1.squarespace.com/static/5abb53e6372b9691939ac577/t/5e6f5003ea160c0c82dd2b29/1584353287536/2020March+Formal+report+on+2nd+Art+7+hearing+of+HU+held+in+Dec+2019.pdf
https://static1.squarespace.com/static/5abb53e6372b9691939ac577/t/5e6f5003ea160c0c82dd2b29/1584353287536/2020March+Formal+report+on+2nd+Art+7+hearing+of+HU+held+in+Dec+2019.pdf
https://static1.squarespace.com/static/5abb53e6372b9691939ac577/t/5e6f5003ea160c0c82dd2b29/15
https://www.consilium.europa.eu/media/41649/background-note-gac-191210-en.pdf
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refer to the EU conclusions previously mentioned on the EU priorities for cooperation with the Council 

of Europe 2020-2022 which explicitly refers to the importance of strengthening cooperation with the 

Council of Europe, including the Venice Commission.192 One may also mention the EU Action Plan on 

Human Rights and Democracy 2020-2024 adopted by the Council but reflecting the joint work of the 

Commission and the High Representative which similarly refers to the need to strengthen cooperation 

with the Council of Europe, including the Venice Commission.193 

More recently, and even more significantly, the widely discussed “Rule of Law Conditionality Regulation” 

jointly adopted by the EP and the Council explicitly refers to the Venice Commission twice in its Recital 

16:  

The identification of breaches of the principles of the rule of law requires a thorough qualitative 

assessment by the Commission. That assessment should be objective, impartial and fair, and should take 

into account relevant information from available sources and recognised institutions, including 

judgements of the Court of Justice of the EU, reports of the Court of Auditors, the Commission’s annual 

Rule of Law Report and EU Justice Scoreboard, reports of the European Anti-Fraud Office (OLAF) and the 

European Public Prosecutor’s Office (EPPO) as relevant, and conclusions and recommendations of 

relevant international organisations and networks, including Council of Europe bodies such as the Council 

of Europe Group of States against Corruption (GRECO) and the Venice Commission, in particular its rule-

of-law checklist, and the European networks of supreme courts and councils for the judiciary. The 

Commission could consult the European Union Agency for Fundamental Rights and the Venice 

Commission if necessary for the purpose of preparing a thorough qualitative assessment. 

Looking at the EU as a whole, it is striking to see the increasing and sustained importance gained by the 

work of the VC which may be explained by the fact that the EU was itself increasingly confronted with 

the sustained deterioration of the rule of law in particular in countries such as Poland and Hungary. It is 

unsurprising to see the EC as the EU institution which is making the most references to the work of the 

VC due to the duties connected to its role as Guardian of the Treaties. Relying on the findings of the VC 

also presents “strategic” advantages for the EC. As observed by J. Grogan and L. Pech,   

The rule of law probe of Poland under the Framework has however shown the Commission’s preference 

to rely on the Council of Europe’s Venice Commission rather than the FRA. This was not entirely 

unexpected as the 2014 Communication already stressed that the Commission would ‘as a rule’ seek to 

coordinate its analysis with the Council of Europe and/or its Venice Commission ‘in all cases where the 

matter is also under their consideration and analysis’. In the Polish case, relying on the expertise of an 

experienced non-EU body with a well-established reputation in rule of law matters has proved helpful, 

not only in terms of assessing compliance of Poland’s ruling party’s ‘reforms’ with European standards, 

but also in terms of reinforcing the weight of the Commission’s negative findings and counter-criticism in 

 
 

 
192 Council of the EU, Council conclusions on EU priorities for cooperation with the Council of Europe 2020-2022, 
9283/20 (3 July 2020).  
193 Council Conclusions on the EU Action Plan on Human Rights and Democracy 2020-2024, and the annexed EU 
Action Plan on Human Rights and Democracy 2020-2024, 12848/20 (18 November 2020) Action plan, 3.2.a. 
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a situation where the Commission’s legitimacy, authority and impartiality are defiantly challenged as they 

repeatedly have been by the Polish government.194 

 

That being said, and while one may fully support the stronger and more regularly reliance by EU 

institutions on the findings of the Council of Europe’s bodies, and in particular the work produced by 

the VC, the EC, EP and Council would be also be well advised to seek to make further and better use of 

the expertise of the EU FRA, including when it comes to assessing respect for the rule of law situation 

in third countries which, as will be shown below, is one of the principles the EU is committed to promote 

in its external relations.  

 

 

4. The EU’s Contribution to a Renewed Understanding of the rule of 

law on the International Plane 

4.1 Is the EU’s understanding of the rule of law aligned to that of other 

international organisations?  

This section will consider the understandings and definitions of the rule of law that have been promoted 

by the Organisation for Security and Co-operation in Europe (OSCE) and the United Nations (UN). The 

discussion will also consider the UN 2030 Agenda for Sustainable Development and the Sustainable 

Development Goals, including Goal 16 on peace, justice and strong institutions. We conclude that the 

definitions developed and applied by these organisations and by the EU are similar and the respective 

constituent elements closely match.  

 

4.1.1 The Organisation for Security and Co-operation in Europe and the rule of law 

The Organisation for Security and Co-operation in Europe (OSCE) was born in 1994, out of the East West 

conflict, when its predecessor, the Conference on Security and Co-operation in Europe (CSCE), was 

transformed from a permanent conference into a sui generis international organisation.195 Following 

the Cuba missiles crisis, and the improvement of US-Soviet diplomatic communications, the Conference 

served the purpose of bringing together the two superpowers, their allies and the non-aligned states 

during the period of the so-called Détente, to resolve common challenges and to work towards the 

promotion and the maintenance of peace and security in the Euro-Atlantic area. With the relaxation of 

political relations in the Euro-Atlantic area in the late 1980s, the transition from conference (CSCE) to 

 
 

 
194 “Upholding the rule of law in the EU. What role for FRA”, in R. Byrne and H. Entzinger (eds), Human Rights Law 
and Evidence-Based Policy. The Impact of the EU Fundamental Rights Agency (Routledge 2019) p. 226.  
195 J. Beqiraj, ‘Organization for Security and Co-operation in Europe’, in G. Finizio, L. Levi, N. Vallinoto, ‘The 
Democratization of International Organizations’, International Democracy Watch 2011: 
http://www.internationaldemocracywatch.org/attachments/448_OSCE-beqiraj.pdf.  

http://www.internationaldemocracywatch.org/attachments/448_OSCE-beqiraj.pdf
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organisation (OSCE) took place, with the aim of re-assessing the status of peace and security in Europe 

and the role of the Conference in that regard. 196 

The CSCE was created following the signature of the Helsinki Final Act on 1 August 1975,197 which started 

a multilateral process of cooperation between the Eastern and Western blocks. The Helsinki Final Act 

adopted a comprehensive approach to peace and security, acknowledging the interdependence 

between military security, economic relations and human rights. Each of these constituted an area of 

cooperation in the context of the CSCE, which was further illustrated in a ‘Basket’ (according to the 

curious expression proposed by a Dutch representative). The Baskets dealt respectively with political 

and military relations, economic and environmental cooperation and finally, cooperation in 

humanitarian and other sectors. The Helsinki Final Act also includes a ‘Declaration on Principles Guiding 

Relations between Participating States in the realisation of the cooperation goals of the Conference’, 

also known as the ‘Decalogue’ (contained under the first Basket, but with relevance to areas and sectors 

comprised under the remaining Baskets). The Act contains several references to the protection of 

human rights and fundamental freedoms but there were no commitments related to the rule of law as 

such. However, over the years, the CSCE/OSCE progressively deepened and broadened the human 

dimension of security defined in the third Basket, and have included specific references to and 

commitments regarding the rule of law.198 

One of the defining features of the Helsinki Final Act is that it was not intended to be a legally binding 

document.199 While the ten principles enunciated in the Helsinki Final Act can be considered as the 

founding principles at the basis of all activities of the Organisation, they are grounded on political 

commitments – as opposed to legal ones. This is more generally one of the CSCE/OSCE’s essential 

features. Unlike other international organisations, the OSCE lacks a charter or a founding treaty. This 

aspect, coupled with the political nature of the commitments undertaken by participating States, has 

led to the development of a vast number of norms, principles and commitments with no clearly 

discernible hierarchy (the so-called OSCE acquis).200  

The CSCE/OSCE addresses matters related to the rule of law as part of its ‘human dimension of security’ 

(third Basket). Among the different sources,201 the CSCE ‘Document of the Copenhagen Meeting of the 

Conference on the Human Dimension of the CSCE’, 29 June 1990,202 contains a number of references 

to the rule of law and spells out its core components. The Copenhagen Document’s understanding of 

the rule of law is remarkable for its substantive coverage. The definitions later developed by the Council 

 
 

 
196 OSCE, ‘From CSCE to OSCE: A Timeline’, Vienna: OSCE Secretariat, 2005; OSCE, ‘Human Dimension 
Commitments’, Vol. 1 and Vol. 2, Vienna, OSCE Office for Democratic Institutions and Human Rights, 2005. 
197 Available at https://www.osce.org/files/f/documents/5/c/39501.pdf.  
198 D. J. Galbreath, ‘The Organization for Security and Co-operation in Europe’, New York: Routledge, p. 42.  
199 H. S. Russell, ‘The Helsinki Declaration, Brobdignag or Lilliput’, (1976) 70(2) American Journal of International 
Law 246.  
200 F. Evers, M. Kahl, and W. Zellner, ‘The Culture of Dialogue: The OSCE Acquis 30 Years after Helsinki’, Centre for 
OSCE Research, Institute for Peace Research and Security Policy (University of Hamburg, Hamburg 2005) p. 53, 
https://www.osce.org/documents/16108. 
201 See OSCE, ‘Human Dimension Commitments’, Volume 1, Thematic Compilation, 3rd Edition, p. 91: 
https://www.osce.org/files/f/documents/5/d/76894.pdf. 
202 https://www.osce.org/files/f/documents/9/c/14304.pdf>. 

https://www.osce.org/files/f/documents/5/c/39501.pdf
https://www.osce.org/documents/16108
https://www.osce.org/files/f/documents/5/d/76894.pdf
https://www.osce.org/files/f/documents/9/c/14304.pdf
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of Europe (such as the Venice Commission’s Rule of law Checklist) and by the European Commission 

take a similar approach.203 

 

CSCE, Document of the Copenhagen Meeting of the Conference on the Human Dimension of the CSCE, 29 June 

1990 (text emphasis by the authors) 

• (Preamble) “(… The participating States) recognize that pluralistic democracy and the rule of law are 
essential for ensuring respect for all human rights and fundamental freedoms, the development of 
human contacts and the resolution of other issues of a related humanitarian character. They therefore 
welcome the commitment expressed by all participating States to the ideals of democracy and political 
pluralism as well as their common determination to build democratic societies based on free elections 
and the rule of law. (…) The participating States express their conviction that full respect for human rights 
and fundamental freedoms and the development of societies based on pluralistic democracy and the rule 
of law are prerequisites for progress in setting up the lasting order of peace, security, justice and co-
operation that they seek to establish in Europe.” 

• (2) (the participating States) are determined to support and advance those principles of justice which 
form the basis of the rule of law. They consider that the rule of law does not mean merely a formal 
legality which assures regularity and consistency in the achievement and enforcement of democratic 
order, but justice based on the recognition and full acceptance of the supreme value of the human 
personality and guaranteed by institutions providing a framework for its fullest expression. 

• (3) They reaffirm that democracy is an inherent element of the rule of law. They recognize the 
importance of pluralism with regard to political organisations. 

• (5) They solemnly declare that among those elements of justice which are essential to the full expression 
of the inherent dignity and of the equal and inalienable rights of all human beings are the following:  
(5.3) — the duty of the government and public authorities to comply with the constitution and to act in a 

manner consistent with law;  

(5.4) — a clear separation between the State and political parties; in particular, political parties will not be 

merged with the State;  

(5.5) — the activity of the government and the administration as well as that of the judiciary will be 

exercised in accordance with the system established by law. Respect for that system must be ensured;  

(5.7) — human rights and fundamental freedoms will be guaranteed by law and in accordance with their 

obligations under international law;  

(5.8) — legislation, adopted at the end of a public procedure, and regulations will be published, that being 

the condition for their applicability. Those texts will be accessible to everyone;  

(5.9) — all persons are equal before the law and are entitled without any discrimination to the equal 

protection of the law. In this respect, the law will prohibit any discrimination and guarantee to all persons 

equal and effective protection against discrimination on any ground;  

(5.10) — everyone will have an effective means of redress against administrative decisions, so as to 

guarantee respect for fundamental rights and ensure legal integrity;  

(5.11) — administrative decisions against a person must be fully justifiable and must as a rule indicate the 

usual remedies available;  

(5.12) — the independence of judges and the impartial operation of the public judicial service will be 

ensured; (5.13) — the independence of legal practitioners will be recognized and protected, in particular 

as regards conditions for recruitment and practice;  

(5.14) — the rules relating to criminal procedure will contain a clear definition of powers in relation to 

prosecution and the measures preceding and accompanying prosecution; 

 
 

 
203 Pech and Grogan et al (n 6) section 2.  
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(5.15) — any person arrested or detained on a criminal charge will have the right, so that the lawfulness 

of his arrest or detention can be decided, to be brought promptly before a judge or other officer authorized 

by law to exercise this function;  

(5.16) — in the determination of any criminal charge against him, or of his rights and obligations in a suit 

at law, everyone will be entitled to a fair and public hearing by a competent, independent and impartial 

tribunal established by law;  

(5.17) — any person prosecuted will have the right to defend himself in person or through prompt legal 

assistance of his own choosing or, if he does not have sufficient means to pay for legal assistance, to be 

given it free when the interests of justice so require;  

(5.18) — no one will be charged with, tried for or convicted of any criminal offence unless the offence is 

provided for by a law which defines the elements of the offence with clarity and precision;  

(5.19) — everyone will be presumed innocent until proved guilty according to law;  

(5.20) — considering the important contribution of international instruments in the field of human rights 

to the rule of law at a national level, the participating States reaffirm that they will consider acceding to 

the International Covenant on Civil and Political Rights, the International Covenant on Economic, Social and 

Cultural Rights and other relevant international instruments, if they have not yet done so;  

• (30) The participating States recognize that the questions relating to national minorities can only be 
satisfactorily resolved in a democratic political framework based on the rule of law, with a functioning 
independent judiciary. This framework guarantees full respect for human rights and fundamental 
freedoms, equal rights and status for all citizens, the free expression of all their legitimate interests and 
aspirations, political pluralism, social tolerance and the implementation of legal rules that place effective 
restraints on the abuse of governmental power. 

 

OSCE participating States (all EU member States are at the same time participating States of the OSCE) 

reaffirmed their commitment to the rule of law in the OSCE Ministerial Council Decision No. 7/08 

‘Further strengthening the rule of law in the OSCE area’.204 The Ministerial Decision acknowledges the 

“cross-dimensional” beneficial role of the rule of law in a wide range of areas, such as “ensuring the 

respect for human rights and democracy, security and stability, good governance, mutual economic and 

trade relations, investment security and a favourable business climate as well as its role in the fight 

against corruption, organized crime and all kinds of illegal trafficking including in drugs and weapons as 

well as trafficking in human beings, thus serving as a basis for political, economic, social and 

environmental development in the participating States”.205 The Ministerial Council also called on the 

OSCE participating States “to honour their obligations under international law and to observe their OSCE 

commitments regarding the rule of law at both international and national levels, including in all aspects 

of their legislation, administration and judiciary”.206 It also encouraged them to strengthen the rule of 

law, inter alia in the area of “Independence of the judiciary, effective administration of justice, right to 

a fair trial, access to court, accountability of state institutions and officials, respect for the rule of law in 

public administration, the right to legal assistance and respect for the human rights of persons in 

detention”; “Efficient legislation and an administrative and judicial framework in order to facilitate 

 
 

 
204 OSCE Ministerial Council Decision No. 7/08 ‘Further strengthening the rule of law in the OSCE area’: 
https://www.osce.org/files/f/documents/9/8/35494.pdf. 
205 Ibid., preliminary considerations.  
206 Ibid., para. 1. 

https://www.osce.org/files/f/documents/9/8/35494.pdf
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economic activities, trade and investments in participating States and between them”; and “The fight 

against corruption”.207 These are also the main areas of focus of the OSCE’s activities in recent years.208  

 

4.1.2 The United Nations and the Rule of law  

The United Nations (UN) was created in 1945 on three pillars: international peace and security, human 

rights and development.209 The UN has emphasised that the rule of law is fundamentally important to 

these three pillars: “The rule of law is fundamental to international peace and security and political 

stability; to achieve economic and social progress and development; and to protect people’s rights and 

fundamental freedoms”.210 This section will consider some key developments which demonstrate the 

UN’s understanding of and approach to the Rule of law. 

The UN Security Council first used the concept of the Rule of law in 1996 when it expressed support for 

the Secretary-General’s work to promote “national reconciliation, democracy, security and the rule of 

law in Burundi”.211 Following the 2000 Brahimi-report on peacekeeping,212 which strongly supported a 

new paradigm in peacekeeping and peacebuilding, and emphasised the importance of the Rule of law, 

the Council has included support for the Rule of law as an objective in many peacekeeping operations 

and has integrated it more broadly into thematic Security Council resolutions and Presidential 

statements.213 The first Council thematic debate on the Rule of law took place in 2003 and, as a result 

of those discussions, the Secretary-General was mandated to report on the Rule of law and transitional 

justice in conflict and post-conflict societies.214 The 2004 report includes a definition of the Rule of law 

by the UN Secretary-General Kofi Annan for the purposes of the UN:  

The “rule of law” is a concept at the very heart of the Organisation’s mission. It refers to a principle of 

governance in which all persons, institutions and entities, public and private, including the State itself, 

are accountable to laws that are publicly promulgated, equally enforced and independently adjudicated, 

and which are consistent with international human rights norms and standards. It requires, as well, 

 
 

 
207 Ibid., para. 4. 
208 See OSCE websites  https://www.osce.org/rule-of-law> and <https://www.osce.org/odihr/rule-of-law where 
the main areas of activity include: judicial and prosecutorial independence; trial monitoring and the right to a fair 
trial; administrative justice; criminal justice (mostly the Forum in Central Asia); and gender, diversity and the 
judiciary. See also OSCE, Office for Democratic Institutions and Human Rights, ‘ODIHR and the Rule of law’, 
https://www.osce.org/files/f/documents/4/7/103448.pdf; and OSCE/ODIHR ‘Kyiv Recommendations on Judicial 
Independence in Eastern Europe, South Caucasus and Central Asia’, Kyiv, 23-25 June 2010: 
https://www.osce.org/files/f/documents/a/3/73487.pdf. 
209 See UN website: https://www.un.org/ruleoflaw/what-is-the-rule-of-law/.  See also the UN Charter 
(1945): https://www.un.org/en/about-us/un-charter/full-text. 
210 Ibid. 
211 Security Council Resolution 1040 (1996), 29 January 1996, S/RES/1040 (1996), para. 2: 
http://undocs.org/en/S/RES/1040(1996)>. See also UN website <https://www.un.org/ruleoflaw/the-rule-of-law-
in-un-intergovernmental-work/. 
212 Report of the Panel on United Nations Peace Operations (Brahimi Report), August 2000, A/55/305-S/2000/809, 
http://undocs.org/en/S/2000/809. 
213 See UN website https://www.un.org/ruleoflaw/security-council/. 
214 Ibid. 
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measures to ensure adherence to the principles of supremacy of law, equality before the law, 

accountability to the law, fairness in the application of the law, separation of powers, participation in 

decision-making, legal certainty, avoidance of arbitrariness and procedural and legal transparency.215 

 

Since then, the UN Security Council has repeatedly emphasised “the importance of the rule of law as 

one of the key elements of conflict prevention, peacekeeping, conflict resolution and peacebuilding”.216  

The UN General Assembly first considered the Rule of law in 1993 at the World Conference on Human 

Rights in Vienna.217 At the World Summit in 2005, heads of state acknowledged that “good governance 

and the rule of law at the national and international levels are essential for sustained economic growth, 

sustainable development and the eradication of poverty and hunger” and reaffirmed their commitment 

to “an international order based on the rule of law and international law”.218 Following this, a new 

agenda item dedicated to ‘The Rule of law at the National and International Levels’ has been on the 

General Assembly’s agenda since its sixty-first session, and annual resolutions (on this agenda item?) 

have been adopted.219  

A milestone occurred on 24 September 2012 when the UN General Assembly held the ‘High-Level 

Meeting on the Rule of law at the National and International Levels’, which was the first plenary meeting 

of the General Assembly dedicated entirely to the Rule of law.220 In the Declaration of the High-Level 

Meeting, 193 Member States unanimously reaffirmed their commitment to the Rule of law and 

emphasised its importance for the further development of the three pillars.221 Some Member States 

and observers, including the EU, also adopted voluntary pledges relating to the Rule of law.222 

In the Declaration of the High-Level Meeting, Member States echoed the Secretary-General’s 2004 definition, 

noted above: 

 
 

 
215 Report of the Secretary-General, ‘The rule of law and transitional justice in conflict and post-conflict societies’, 
23 August 2004, S/2004/616, para. 6: http://undocs.org/en/S/2004/616.  
216 See for example Security Council Resolution 2553 (2020), 3 December 2020, S/RES/2553 (2020), 
http://undocs.org/en/S/RES/2553(2020). See also for example, Security Council Resolution 2447 (2018), 13 
December 2018, S/RES/2447(2018), http://undocs.org/en/S/RES/2447(2018) and Security Council Resolution 
2151 (2014), 28 April 2014, S/RES/2151(2014), http://undocs.org/en/S/RES/2151(2014).  
217 See UN website <https://www.un.org/ruleoflaw/the-rule-of-law-in-un-intergovernmental-work/>. 
218 See General Assembly Resolution ‘2005 World Summit Outcome’, 24 October 2005, A/RES/60/1, paras 11 and 
134, http://undocs.org/en/A/RES/60/1. 
219 See UN websites <https://www.un.org/ruleoflaw/the-rule-of-law-in-un-intergovernmental-work/> and 
<https://www.un.org/en/ga/sixth/75/rule_of_law.shtml. See for example General Assembly Resolution ‘The rule 
of law at the national and international levels’, 22 December 2020, A/RES/75/141, 
http://undocs.org/en/A/RES/75/141.  
220 Report of the Secretary-General ‘Measuring the effectiveness of the support provided by the United Nations 
system for the promotion of the rule of law in conflict and post-conflict situations’, 11 June 2013, S/2013/341, 
para. 6, http://undocs.org/en/S/2013/341. 
221 Ibid., and see General Assembly Resolution, ‘Declaration of the high-level meeting of the General Assembly on 
the rule of law at the national and international levels’, 30 November 2012, A/RES/67/1, 
http://undocs.org/en/A/RES/67/1. 
222 See UN Pledging website: https://www.un.org/ruleoflaw/pledging-database/. The Secretary-General proposed 
the adoption of voluntary pledges in his report ‘Delivering justice: programme of action to strengthen the rule of 
law at the national and international levels’, 16 March 2012, A/66/749, para. 9, http://undocs.org/en/A/66/749. 
That document also set out a programme of action for the Rule of law. 
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We recognize that the rule of law applies to all States equally, and to international organisations, including 

the United Nations and its principal organs, and that respect for and promotion of the rule of law and 

justice should guide all of their activities and accord predictability and legitimacy to their actions. We also 

recognize that all persons, institutions and entities, public and private, including the State itself, are 

accountable to just, fair and equitable laws and are entitled without any discrimination to equal 

protection of the law.223 

 

The Declaration refers to various aspects of the Rule of law (including, among others, judicial 

independence, access to justice, and non-discrimination)224 and it demonstrates the breadth of Rule of 

law related activities at national and international levels.225  

Importantly, the Declaration acknowledges both the common features and the diversity of national 

experiences when it comes to the Rule of law:  

 

We recognize the progress made by countries in advancing the rule of law as an integral part of their 

national strategies. We also recognize that there are common features founded on international norms 

and standards which are reflected in a broad diversity of national experiences in the area of the rule of 

law. In this regard, we stress the importance of promoting the sharing of national practices and of 

inclusive dialogue.226  

 

It also recognises “the importance of national ownership in rule of law activities”.227 This approach is 

reflected in a recent resolution from the General Assembly on the Rule of law at the national and 

international levels where it is again recognised that “States have different national experiences in the 

development of their systems of the rule of law, taking into account their legal, political, socioeconomic, 

cultural, religious and other local specificities, while also recognizing that there are common features 

founded on international norms and standards”.228 

For the UN System, the definition of the Rule of law is that outlined by Secretary-General Kofi Annan in 

2004, as set out above.229 This is similar in many respects to the understandings adopted by both the 

EU Commission and the Council of Europe’s Venice Commission.230 For example, the EU Commission 

has stated that “Under the rule of law, all public powers always act within the constraints set out by law, 

in accordance with the values of democracy and fundamental rights, and under the control of 

 
 

 
223 Declaration of the High-Level Meeting on the Rule of law, above, para. 2.  
224 Declaration of the High-Level Meeting on the Rule of law, above, paras. 12-17. 
225 Declaration of the High-Level Meeting on the Rule of law, above. The breadth of UN rule of law activities can 
also be seen for example in the Secretary-General’s annual Rule of Law Reports. An example of a recent report is 
‘Strengthening and coordinating United Nations rule of law activities’, 3 August 2020, A/75/284, 
http://undocs.org/en/A/75/284.  
226 Declaration of the High-Level Meeting on the Rule of law, above, para. 10. 
227 Declaration of the High-Level Meeting on the Rule of law, above, para. 11. 
228 General Assembly Resolution A/RES/75/141, above, para. 13. 
229 See UN website <https://www.un.org/ruleoflaw/what-is-the-rule-of-law/.  
230 See Pech and Grogan et al (n 6). 
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independent and impartial courts”.231 It has also stated that the Rule of law includes “principles such as 

legality, implying a transparent, accountable, democratic and pluralistic process for enacting laws; legal 

certainty; prohibiting the arbitrary exercise of executive power; effective judicial protection by 

independent and impartial courts, effective judicial review including respect for fundamental rights; 

separation of powers; and equality before the law”.232 Similarly, the UN definition is echoed in the 2011 

‘Report on the Rule of law’ from the Council of Europe’s Venice Commission, which identifies a 

consensus on six necessary elements of the rule of law: (1) legality, including a transparent, accountable 

and democratic process for enacting law; (2) legal certainty; (3) Prohibition of arbitrariness; (4) access 

to justice before independent and impartial courts, including judicial review of administrative acts; (5) 

respect for human rights; and (6) non-discrimination and equality before the law.233 

We will now turn to consider the linkages between the Rule of law and development in the following 

section on the 2030 Agenda for Sustainable Development. In this regard, the Declaration of the High-

Level Meeting on the Rule of law, discussed above, called for this to be considered in the post-2015 

international development agenda: 

We are convinced that the rule of law and development are strongly interrelated and mutually 

reinforcing, that the advancement of the rule of law at the national and international levels is essential 

for sustained and inclusive economic growth, sustainable development, the eradication of poverty and 

hunger and the full realization of all human rights and fundamental freedoms, including the right to 

development, all of which in turn reinforce the rule of law, and for this reason we are convinced that this 

interrelationship should be considered in the post-2015 international development agenda.234  

 

 

4.1.3 The 2030 Agenda for Sustainable Development  

The Path to the 2030 Agenda for Sustainable Development 
 

In September 2000, at the Millennium Summit, UN Member States unanimously adopted the 

Millennium Declaration235 and eight Millennium Development Goals (MDGs) were developed.236 As has 

been commented, “Progress against the MDGs varied across countries but, importantly, it has been 

widely acknowledged that the development model underpinning those goals did not work properly and 

needed to be replaced by a truly transformative, inclusive and sustainable model”.237 A key aspect of 

this was that although the Millennium Declaration did refer to the Rule of law, including a commitment 

 
 

 
231 European Commission Communication, ‘Further strengthening the Rule of law within the Union: State of play 
and possible next steps’, 3 April 2019, COM(2019) 163 final, p. 1, https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX:52019DC0163.  
232 Ibid. 
233 Venice Commission, ‘Report on the Rule of law’, 2011, CDL-AD(2011)003rev-e, 
www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2011)003rev-e.  
234 Declaration of the High-Level Meeting on the Rule of law, above, para. 7. 
235 General Assembly Resolution ‘United Nations Millennium Declaration’, 18 September 2000, A/RES/55/2, 
http://undocs.org/en/A/RES/55/2. 
236 See Department of Economic and Social Affairs SDGs website which discusses the history of the SDGs 
<https://sdgs.un.org/goals.  
237 J Beqiraj, ‘Future perfect: measuring access to justice in the post-2015 development framework’ (2016) Public 
Law 548.  
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to “spare no effort to promote democracy and strengthen the rule of law”, none of the goals was about 

law and justice.238  

A process to develop the international development agenda that would succeed the MDGs took place 

over the following years.239 This section will briefly highlight some key reports which gave increased 

attention to the rule of law during this wide-ranging programme of work. 

In June 2012, at the UN Conference on Sustainable Development (Rio+20), Member States adopted the 

Outcome Document ‘The Future We Want’ in which they decided to start a process to develop a set of 

Sustainable Development Goals to build upon the MDGs.240 The Outcome Document acknowledges that 

“democracy, good governance and the rule of law, at the national and international levels, as well as an 

enabling environment, are essential for sustainable development, including sustained and inclusive 

economic growth, social development, environmental protection and the eradication of poverty and 

hunger”.241 It also reaffirmed that “to achieve our sustainable development goals we need institutions 

at all levels that are effective, transparent, accountable and democratic”.242 

In July 2012, Secretary-General Ban Ki-moon appointed a High-Level Panel to advise on the international 

development framework after 2015.243 UK Prime Minister David Cameron was one of the co-chairs and 

he described the rule of law as one of the “building blocks that take countries from poverty to 

prosperity”.244 He also spoke about the need for a “transformational shift”, emphasising that the MDGs 

“overlooked the importance of strong institutions, accountable government, the rule of law”.245 He also 

commented that “This, I believe, is a totally new addition to the Millennium Development Goals: the 

importance of good governments, lack of corruption – what I call the golden thread of development”.246 

The High-Level Panel’s report was published in May 2013 and re-emphasised the need to “go beyond 

the MDGs”, which it noted did not include “The importance to development of good governance and 

institutions that guarantee the rule of law, free speech and open and accountable government”.247 The 

 
 

 
238 General Assembly Resolution A/RES/55/2, above, para. 24. 
239 For more detail about the process leading to the 2030 Agenda for Sustainable Development see for example 
House of Commons Library, ‘The Sustainable Development Goals and the post-2015 development agenda’, 
Briefing Paper Number 7291, 28 September 2015, https://commonslibrary.parliament.uk/research-briefings/cbp-
7291/. See also SDGs Knowledge Platform website on the post-2015 process which discusses the various work 
streams <https://sustainabledevelopment.un.org/post2015.  
240 General Assembly Resolution, ‘The Future We Want’, 11 September 2012, A/RES/66/288, 
http://undocs.org/en/A/RES/66/288>. See also Department of Economic and Social Affairs SDGs website which 
discusses the history of the SDGs <https://sdgs.un.org/goals>.  
241 Ibid. at para. 10.  
242 Ibid. at para. 10. 
243 See High-Level Panel website <https://www.un.org/sg/en/management/hlppost2015.shtml.  
244 See David Cameron’s address to the UN General Assembly, delivered on 26 September 2012, 
http://www.number10.gov.uk/news/david-camerons-address-to-the-united-nations-general-assembly/.   
245 See David Cameron’s speech to the UN, delivered on 15 May 2013, 
https://www.gov.uk/government/speeches/david-camerons-speech-to-un.  
246 Ibid. 
247 See Executive Summary of ‘A New Global Partnership: Eradicate Poverty and Transform Economies through 
Sustainable Development: The Report of the High-Level Panel of Eminent Persons on the Post-2015 Development 
Agenda’, May 2013, https://www.post2020hlp.org/wp-content/uploads/docs/UN-Report.pdf. 
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report emphasised the need for “transformative shifts” including the need to “Build peace and effective, 

open and accountable institutions for all”.248 In this regard, the report stated:  

Freedom from fear, conflict and violence is the most fundamental human right, and the essential 

foundation for building peaceful and prosperous societies. At the same time, people the world over 

expect their governments to be honest, accountable, and responsive to their needs. We are calling for a 

fundamental shift – to recognise peace and good governance as core elements of wellbeing, not optional 

extras. This is a universal agenda, for all countries. Responsive and legitimate institutions should 

encourage the rule of law, property rights, freedom of speech and the media, open political choice, access 

to justice, and accountable government and public institutions. We need a transparency revolution, so 

citizens can see exactly where and how taxes, aid and revenues from extractive industries are spent. 

These are ends as well as means.249 

 

In his July 2013 report, ‘A life of dignity for all’, Secretary-General Ban Ki-moon similarly emphasised the 

need to “Build peace and effective governance based on the rule of law and sound institutions”.250 The 

report (submitted in response to a request from the General Assembly to report annually on the 

implementation of the MDGs and to make recommendations for further steps to advance the UN 

development agenda beyond 2015) stated:   

Peace and stability, human rights and effective governance based on the rule of law and transparent 

institutions are outcomes and enablers of development. There can be no peace without development 

and no development without peace. Lasting peace and sustainable development cannot be fully realized 

without respect for human rights and the rule of law. Transparency and accountability are powerful tools 

for ensuring citizens’ involvement in policymaking and their oversight of the use of public resources, 

including to prevent waste and corruption. Legal empowerment, access to justice and an independent 

judiciary and universal legal identification can also be critical for gaining access to public services.251 

 

Similarly, in a December 2014 Synthesis Report on the Post-2015 Sustainable Development Agenda, 

Secretary-General Ban Ki-moon emphasised that “all have called for a transformational and universal 

post-2015 sustainable development agenda… built on the principles of human rights and the rule of law, 

equality and sustainability”.252 The report clearly identified “Justice: to promote safe and peaceful 

societies and strong institutions” as one of “Six essential elements for delivering the sustainable 

development goals”.253  

 
 

 
248 Ibid. 
249 Ibid. 
250 Report of the Secretary-General, ‘A life of dignity for all: accelerating progress towards the Millennium 
Development Goals and advancing the United Nations development agenda beyond 2015’, 26 July 2013, 
A/68/202, para. 95, http://undocs.org/en/A/68/202.  
251 Ibid. 
252 Synthesis report of the Secretary-General on the Post-2015 Sustainable Development Agenda, ‘The road to 
dignity by 2030: ending poverty, transforming all lives and protecting the planet’, 4 December 2014, A/69/700, 
para. 49, http://undocs.org/en/A/69/700. 
253 Ibid. at para. 66 Figure 1 and paras. 77-79.  
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Therefore, the path to the 2030 Agenda for Sustainable Development was characterised by reports 

recognising that the MDGs had not gone far enough and emphasising the importance of the rule of law 

for sustainable development.  

The position was clearly summarised as part of a High-Level event convened by the President of the 

General Assembly on the ‘Contributions of Human Rights and the rule of law in the Post-2015 

Development Agenda’: 

In regard to the rule of law, there is international consensus that rule of law is critical to sustainable 

development not only as an essential condition thereof but also as a development outcome in its own 

right. There is moreover a general acknowledgment that its integration into the post-2015 development 

agenda can advance inclusive economic growth, reduce inequalities and build well-functioning 

institutions that ensure participation and the delivery of services, including providing access to justice for 

all, especially the poor and most vulnerable. In this way, the rule of law, poverty eradication and 

sustainable development have a mutually reinforcing relationship. There are growing calls amongst 

stakeholders for rule of law targets to be integrated into the post-2015 development agenda and for a 

stand alone goal on governance and the rule of law.254  

 

The 2030 Agenda for Sustainable Development and the Rule of law 

This section will consider how the rule of law ultimately features in the 2030 Agenda for Sustainable 

Development and the Sustainable Development Goals (SDGs). 

In January 2013, an Open Working Group (OWG) was established to develop a proposal on the SDGs.255 

While it is beyond the scope of this report to consider the OWG sessions in detail, it is important to 

highlight that “the different versions of the proposed SDGs adopted by the OWG up to [and including] 

the so-called “zero draft version” of 2 June 2014 contained a stand-alone goal on the rule of law”.256 In 

the 2 June 2014 draft, Goal 16 was framed as “Achieve peaceful and inclusive societies, rule of law, 

effective and capable institutions”.257 However, in the revised version “Zero Draft rev 1” this had 

changed to “Achieve peaceful and inclusive societies, access to justice for all, and effective and capable 

institutions”.258  

The International Institute for Sustainable Development has reported on the sessions of the OWG.259 

The report for the 13th session records much discussion of proposed Goal 16, which divided OWG 

 
 

 
254 ‘Background Note, The President of the General Assembly’s High-level event on the Contributions of Human 
Rights and the Rule of law in the Post 2015 Development Agenda, 9-10 June 2014’, para. 6, available at 
<https://www.un.org/en/ga/president/68/pdf/settingthestage/20140609-humanrights.pdf. See also President of 
the General Assembly 68th Session website <https://www.un.org/en/ga/president/68/.  
255 See SDGs Knowledge Platform website on the OWG <https://sustainabledevelopment.un.org/post2015/owg.  
256 J Beqiraj & L McNamara, ‘The Rule of Law and Access to Justice in the Post-2015 Development Agenda: Moving 
Forward but Stepping Back’, Bingham Centre Working Paper 2014/04, August 2014, p. 4, 
https://www.biicl.org/documents/289_post-2015_bingham_centre_paper_2014-04.pdf.  
257 Draft https://sustainabledevelopment.un.org/processes/post2015/owg/session12.  
258 Draft https://sustainabledevelopment.un.org/processes/post2015/owg/session13. 
259 See IISD website on the OWG: https://enb.iisd.org/negotiations/un-general-assembly-open-working-group-
sustainable-development-goals-owg.  
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delegations “from many different angles”.260 The following extract is particularly interesting for present 

purposes as it pertains to definitional issues: 

In response to delegations objecting to rule of law in the text, one said rule of law means that anyone 
who desires protection of law will be given protection, everyone will be treated equally under the law, 
and no one is above the law. He said there is nothing to fear from rule of law since it is a well-established 
concept, applicable and not judgmental. Many delegations supported this definition. 
 
The question of whether to include “rule of law” in the title divided governments throughout OWG-13. 
Early in the week, the Group of Friends of the Rule of Law, including 58 countries from all regions, called 
for reinstating the rule of law at the goal level into the draft document. Among their arguments was that 
“access to justice” is a part of rule of law but not broad enough. One noted that UN Charter Article 65 
requires cooperation between the UN Economic and Social Council (ECOSOC) and the UN Security 
Council. While some said there is no intergovernmentally-agreed definition of “rule of law,” some who 
objected to many components of Goal 16 expressed openness to a goal on rule of law and access to 
justice. Some proposed formulations for the goal title framed the issues as enablers of sustainable 
development, in order to limit the goal’s scope, although many noted that all of the goals are about 
sustainable development.261 

 

The report of the OWG was presented in August 2014 and by then Goal 16 was framed as “Promote 

peaceful and inclusive societies for sustainable development, provide access to justice for all and build 

effective, accountable and inclusive institutions at all levels”.262  

In September 2014, the General Assembly provided that the OWG proposals would be the main basis 

for integrating SDGs into the post-2015 development agenda.263 In January 2015, inter-governmental 

negotiations began on the post-2015 development agenda.264  

The 2030 Agenda for Sustainable Development was subsequently adopted by all UN Member States in 

September 2015 and included 17 SDGs and 169 related targets.265 The SDGs are described as “a 

universal call to action to end poverty, protect the planet and improve the lives and prospects of 

everyone, everywhere”.266 

The Introduction to the 2030 Agenda refers to the rule of law in general, cross-cutting terms, stating 

that “We envisage a world of universal respect for human rights and human dignity, the rule of law, 

justice, equality and non-disclination; of respect for race, ethnicity and cultural diversity; and of equal 

 
 

 
260 See IISD summary report of the 13th Session of the OWG on SDGs, https://enb.iisd.org/events/13th-session-
un-general-assemblys-unga-owg-sustainable-development-goals-sdgs/summary-report.  
261 Ibid. 
262 Report of the Open Working Group of the General Assembly on Sustainable Development Goals, 12 August 
2014, A/68/970, http://undocs.org/en/A/68/970.  
263 General Assembly resolution ‘Report of the Open Working Group on Sustainable Development Goals 
established pursuant to General Assembly resolution 66/288’, 12 September 2014, A/RES/68/309, 
http://undocs.org/en/A/RES/68/309. 
264 See IISD website on the negotiations <https://enb.iisd.org/negotiations/negotiations-post-2015-development-
agenda>.  
265 General Assembly Resolution ‘Transforming Our World: the 2030 Agenda for Sustainable Development’, 21 
October 2015, A/RES/70/1, http://undocs.org/en/A/RES/70/1.  
266 See SDGs website: https://www.un.org/sustainabledevelopment/development-agenda/.  
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opportunity permitting the full realization of human potential and contributing to shared prosperity”.267 

It also provides that “We envisage a world… in which democracy, good governance and the rule of law, 

as well as an enabling environment at the national and international levels, are essential for sustainable 

development”.268  

While the rule of law is not explicitly mentioned in the SDGs themselves, the new Agenda recognises 

“the need to build peaceful, just and inclusive societies that provide equal access to justice and that are 

based on respect for human rights (including the right to development), on effective rule of law and 

good governance at all levels and on transparent, effective and accountable institutions”.269 Goal 16 is 

to “Promote peaceful and inclusive societies for sustainable development, provide access to justice for 

all and build effective, accountable and inclusive institutions at all levels”; and Target 16.3 is to “Promote 

the rule of law at the national and international levels and ensure equal access to justice for all”.270 

Although the rule of law no longer features at Goal level, the inclusion of access to justice issues in Goal 

16 is important. As has been commented, “The inclusion of a specific goal and target addressing access 

to justice issues within a sustainable development framework is hugely significant because, by 

unanimously adopting the Agenda, governments committed to prioritise its items in the domestic and 

foreign policies”.271 The table below sets out Goal 16 and its targets: 

 

Goal 16. Promote peaceful and inclusive societies for sustainable development, provide access to justice for 

all and build effective, accountable and inclusive institutions at all levels. 

 

16.1 Significantly reduce all forms of violence and related death rates everywhere 

 

16.2 End abuse, exploitation, trafficking and all forms of violence against and torture of children 

 

16.3 Promote the rule of law at the national and international levels and ensure equal access to justice for all 

 

16.4 By 2030, significantly reduce illicit financial and arms flows, strengthen the recovery and return of stolen 

assets and combat all forms of organized crime 

 

16.5 Substantially reduce corruption and bribery in all their forms 

 

16.6 Develop effective, accountable and transparent institutions at all levels 

 

16.7 Ensure responsive, inclusive, participatory and representative decision-making at all levels 

 

16.8 Broaden and strengthen the participation of developing countries in the institutions of global governance 

 

 
 

 
267 The 2030 Agenda for Sustainable Development, above, para. 8. 
268 The 2030 Agenda for Sustainable Development, above, para. 9. 
269 The 2030 Agenda for Sustainable Development, above, para. 35. 
270 The 2030 Agenda for Sustainable Development, above. For more information, see SDGs website on Goal 16 
https://www.un.org/sustainabledevelopment/peace-justice/.  
271 See Beqiraj (n 195) p. 550.  

https://www.un.org/sustainabledevelopment/peace-justice/
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16.9 By 2030, provide legal identity for all, including birth registration 

 

16.10 Ensure public access to information and protect fundamental freedoms, in accordance with national 

legislation and international agreements 

 

16.A Strengthen relevant national institutions, including through international cooperation, for building 

capacity at all levels, in particular in developing countries, to prevent violence and combat terrorism and crime 

 

16.B Promote and enforce non-discriminatory laws and policies for sustainable development 

 

 

Alongside Target 16.3, other Goal 16 targets which are particularly relevant from a rule of law 

perspective, include, for example, Target 16.6 (Develop effective, accountable and transparent 

institutions at all levels); Target 16.7 (Ensure responsive, inclusive, participatory and representative 

decision-making at all levels); Target 16.10 (Ensure public access to information and protect 

fundamental freedoms, in accordance with national legislation and international agreements); and 

Target 16.B (Promote and enforce non-discriminatory laws and policies for sustainable development). 

In this regard, one commentator has remarked that: “Target 16.6 is the closest SDG 16 gets to the heart 

of the rule of law by ensuring the institutional qualities that matter to achieving the Goal and the Agenda 

as a whole”.272 

Finally, it is important to emphasise that considerations relating to the rule of law are not confined to 

Goal 16. Indeed, we see clear links to the rule of law in many of the other goals such as SDG 5 (Achieve 

gender equality and empower all women and girls), SDG 8 (Promote sustained, inclusive and sustainable 

economic growth, full and productive employment and decent work for all), and SDG 10 (Reduce 

inequality within and among countries). Furthermore, as discussed above, the rule of law is seen in the 

2030 Agenda as both an outcome of development and as integral to the achievement of the SDGs as a 

whole. In this regard, as the International Development Law Organisation has commented, “The rule of 

law is relevant to all three dimensions of sustainable development: economic, social and environmental” 

and “By providing stable and transparent legal regimes, the rule of law encourages economic 

development. By ensuring equal opportunity and equitable access to basic services, it promotes social 

development. By strengthening the laws to protect the environment and ensure proper management 

of natural resources, it ensures environmental sustainability”.273  

 

Measuring the Rule of Law and the Sustainable Development Goals 

The SDGs and their related targets are underpinned by a global indicator framework. It has been 

commented that “The indicator framework “hardens”, to a certain extent, the “soft” commitments 

incorporated in the Agenda and introduces a concrete mechanism for holding governments into 

account, at least through political and civic peer-pressure”.274 The global indicator framework was 

 
 

 
272 See L McIntosh, ‘SDG 16: The Rule of Law at a Crossroads’, ILAC Policy Brief, September 2019, p. 6, 
https://ilacnet.org/wp-content/uploads/2019/10/ILAC-Policy-Brief-1.pdf.  
273 See IDLO website <https://www.idlo.int/what-we-do/rule-of-law/2030-agenda. 
274 Beqiraj (n 195) p. 550.  

https://ilacnet.org/wp-content/uploads/2019/10/ILAC-Policy-Brief-1.pdf
https://www.idlo.int/what-we-do/rule-of-law/2030-agenda
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developed by the Inter-Agency and Expert Group on SDG Indicators (IAEG-SDGs) and was adopted by 

the General Assembly in July 2017.275   

There were originally two indicators for Target 16.3: 

16.3.1 Proportion of victims of violence in the previous 12 months who reported their victimization to 

competent authorities or other officially recognized conflict resolution mechanisms. 

16.3.2 Unsentenced detainees as a proportion of overall prison population.276 

 

These indicators both focus on criminal justice and, as has been commented, “fail to take into 

consideration legal representation issues, access to justice in sectors other than criminal, whether 

formal or informal, and they tell little about the accessibility, affordability, equality and fairness of the 

justice system or the degree of public confidence in it”.277 However, a third indicator for Target 16.3 was 

subsequently added as part of the 2020 Comprehensive Review.278 The additional indicator is worded 

as follows: 

16.3.3 Proportion of the population who have experienced a dispute in the past two years and who 

accessed a formal or informal dispute resolution mechanism, by type of mechanism.279 

 

The supporting documentation for this proposal explained the rationale as follows: “There is a need to 

have an indicator focusing on access to justice in relation to issues that - while not being of criminal 

nature - occur very frequently during citizens’ life and can have a strong impact on their rights and 

entitlements. Disputes in relation to labour, land tenure, injuries and commercial transactions – just to 

name a few – exist at all latitudes and assessing the accessibility of relevant mechanisms to obtain justice 

is crucial to monitor target 16.3”.280 It also explained that “the rationale of this indicator is to focus on 

the first step of the process to obtain justice and in particular on the accessibility of justice institutions 

and mechanisms (both formal and informal)” and noted that the indicator “can provide important 

information about the overall accessibility of civil justice institutions and processes, barriers, and main 

reasons for exclusion”.281 Disaggregation by type of mechanism “provides additional information about 

the channels used by citizens in need of enforcing or defending their rights”.282 

So, despite the loss of a dedicated goal on the rule of law in the SDGs, the rule of law is seen as crucial 

to the achievement of the 2030 Agenda for Sustainable Development, as well as a development 

outcome in its own right. Moreover, the addition of the new indicator on access to justice will go some 

 
 

 
275 See IAEG-SDGs website <https://unstats.un.org/sdgs/iaeg-sdgs/>. 
276 General Assembly Resolution ‘Work of the Statistical Commission pertaining to the 2030 Agenda for Sustainable 
Development’, 10 July 2017, A/RES/71/313, http://undocs.org/en/A/RES/71/313>. 
277 Beqiraj (n 195) p. 551. Comments were made in relation to a previous, almost identical iteration of the global 
indicators. 
278 See the 2020 Comprehensive Review Proposals website: https://unstats.un.org/sdgs/iaeg-sdgs/2020-
comprev/UNSC-proposal/.  
279 See official list on the SDG indicators website: https://unstats.un.org/sdgs/indicators/indicators-list/. 
280 See ‘16.3.3. Additional Narrative’ and other supporting documents on the 2020 Comprehensive Review 
Proposals website: https://unstats.un.org/sdgs/iaeg-sdgs/2020-comprev/UNSC-proposal/.  
281 Ibid. 
282 Ibid. 

https://unstats.un.org/sdgs/iaeg-sdgs/
http://undocs.org/en/A/RES/71/313
https://unstats.un.org/sdgs/iaeg-sdgs/2020-comprev/UNSC-proposal/
https://unstats.un.org/sdgs/iaeg-sdgs/2020-comprev/UNSC-proposal/
https://unstats.un.org/sdgs/indicators/indicators-list/
https://unstats.un.org/sdgs/iaeg-sdgs/2020-comprev/UNSC-proposal/
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way to addressing the perceived limitations of the original indicator framework for Target 16.3.283 

Regional and national level indicators developed by the Member States will also complement the global 

indicator framework and will provide opportunities for meaningful measurement of the rule of law.284  

However, as noted above, discussions around Goal 16 were divisive. Indeed, it has been observed in this 

regard that “Goal 16 was not adopted without controversy. Many countries argued against the intrusion 

of peace and security, and even more so justice, considerations into the development sphere, and would 

have preferred that the goal be dropped altogether. Other countries maintained that this goal was 

central for them and that their support for the 2030 Agenda hinged upon it”.285  

For its part, the EU is supportive of the 2030 Agenda and SDG 16, and it has been commented in this 

regard that “The EU has committed to contributing to the achievement of all the SDGs, and the specific 

targets of SDG 16 have been given special recognition. From the Global Strategy to the ‘new consensus 

on development’, various policy documents acknowledge the crucial role of peace, democracy, human 

rights and the rule of law for sustainable development”.286 As a core EU value, the rule of law is 

embedded in the European project internally and externally, including in the context of the 

implementation of the SDGs.  

 

 

4.2 The EU’s promotion of the rule of law as a global actor in the field of external 

action 

The EU has long positioned itself among the contemporary global leaders on the promotion of the rule 

of law and not shied away from repeatedly presenting itself as a “normative power”.287 Most recently, 

in the first edition of the its new “Rule of Law Report”, the Commission underlined the EU’s “strong and 

coherent approach between its internal rule of law policies and how the rule of law is embedded in the 

work with accession and neighbourhood countries as well as in all as well as in all its external action, at 

 
 

 
283 See for example ‘16.3.3 Indicator Proposal: Access to Civil Justice’, 2019, submitted by UNDP and the OECD, 
and developed with technical support from OSJI and the WJP: https://worldjusticeproject.org/our-
work/publications/working-papers/access-civil-justice-indicator-proposal-sdg-target-1633.  
284 See the SDG indicators website <https://unstats.un.org/sdgs/indicators/indicators-list/. 
285 D. Malone, ‘On SDG 16: Peace, Justice, and Strong Institutions’, (14 May 2018): 
https://ourworld.unu.edu/en/sdg-16-peace-justice-and-strong-institutions.  
286 See European Parliamentary Research Service briefing ‘Peace, justice and strong institutions EU support for 
implementing SDG 16 worldwide’, February 2020, p. 1, 
https://www.europarl.europa.eu/thinktank/en/document.html?reference=EPRS_BRI(2020)646156>. See also EU 
Fundamental Rights Agency ‘Implementing the Sustainable Development Goals in the EU: a matter of human and 
fundamental rights’ (2019): https://fra.europa.eu/sites/default/files/fra_uploads/fra-2019-fundamental-rights-
report-2019-focus_en.pdf and the Eurostat Sustainable Development indicators website: 
https://ec.europa.eu/eurostat/web/sdi/overview.  
287 For a detailed genesis and further references, see L. Pech, ‘Promoting The Rule of law Abroad: On the EU’s 
limited contribution to the shaping of an international understanding of the rule of law’ in F. Amtenbrink and D. 
Kochenov (eds), The EU’s Shaping of the International Legal Order (Cambridge University Press, 2013) p. 108; and 
J. Grogan and L. Pech, ‘EU External Human Rights Policy’, in R. Wessel and J. Larik (eds), EU External Relations Law. 
Text, Cases and Materials (Hart, 2nd edition, 2020, co-authored with J. Grogan) p. 327. 

https://worldjusticeproject.org/our-work/publications/working-papers/access-civil-justice-indicator-proposal-sdg-target-1633
https://worldjusticeproject.org/our-work/publications/working-papers/access-civil-justice-indicator-proposal-sdg-target-1633
https://unstats.un.org/sdgs/indicators/indicators-list/
https://ourworld.unu.edu/en/sdg-16-peace-justice-and-strong-institutions
https://www.europarl.europa.eu/thinktank/en/document.html?reference=EPRS_BRI(2020)646156
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2019-fundamental-rights-report-2019-focus_en.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2019-fundamental-rights-report-2019-focus_en.pdf
https://ec.europa.eu/eurostat/web/sdi/overview
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bilateral, regional and multilateral level.”288 Connecting with the guidance provided by the UN Charter 

and international law, the same report evidences the EU as a “staunch defender of human rights, 

democracy and the rule of law throughout the word’ through the new EU Action Plan for Human Rights 

and Democracy 2020-2024”289 and underlined the strengthening of cooperation on rule of law issues 

with international and regional organisations – the UN, the Council of Europe and the OSCE. 

However, just as the Treaty reform leading to the adoption of Article 2 TEU as a declaration of the values 

upon which the EU is based can be correctly considered a mere codification (rather than the recognition) 

of the rule of law as a foundational value of the European Union, the position of the EU as a global 

promoter of values such as the rule of law is not a recent development. In the first instance, the EU 

Treaties assigned to the EU’s foreign and security policy and development cooperation policy the same 

objective of developing and consolidating the rule of law.290 The EC Treaty referred to the rule of law as 

one of the general objectives of the EC’s policy of development cooperation and of the EC’s policy in 

the area of economic, financial and technical cooperation measures with third countries.291 In 1992, the 

development and consolidation of democracy, the rule of law, and respect for human rights was 

identified as one of the EU’s foreign and security policy objectives, and as one of the general objectives 

of the (then) European Communities’ policy of development cooperation and of the EC’s policy in the 

area of economic, financial and technical cooperation measures with third countries.   

At the nexus of external and internal policy in the accession mechanism, the rule of law has been a 

consistent criterion and standard against which candidate systems’ are assessed for decades. At the 

Copenhagen Summit in 1993, when faced with fresh applications for admission, the EU outlined a set 

of ‘objective’ criteria required of candidate countries to fulfil of which the rule of law was mentioned 

among those of the political criteria: 

 

1) The stability of institutions guaranteeing democracy, the rule of law, human rights and respect 
for and protection of minorities (political criterion);  

2) The existence of a functioning market economy as well as the capacity to cope with 
competitive pressure and market forces within the EU (economic criterion);  

3) The ability to take on membership obligations including adherence to the aims of political, 
economic and monetary union (‘administrative’ criterion).292  

 

The Amsterdam Treaty stressed the importance of these criteria for joining the EU, culminating in what 

is now Article 49 TFEU which provides, inter alia, that ‘any European State which respects the values 

referred to in Article 2 and is committed to promoting them may apply to become a member of the 

Union.’293 The Treaties provide that the principle of the rule of law, together with the other EU’s 

 
 

 
288 2020 Rule of Law Report The rule of law situation in the European Union, COM(2020) 580 final, p. 2. 
289 Ibid., p. 3. 
290 See ex-Art. 11 TEU and ex-Art. 177(2) TEU. 
291 See ex-Art. 177(1) TEC and ex-Art. 181(a)(1) TEC, respectively. 
292 European Council Conclusions of 21-22 June 1993, SN 180/1/93 REV 1, Copenhagen, 21-22 June 1993. 
293 By increasing the number of values on which the EU is founded, the Lisbon Treaty formally reinforces the 
conditions of eligibility for accession to the EU. Not only will candidate countries have to respect additional 
European values, such as equality and the rights of persons belonging to minorities, they will also have to 
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foundational values, constitutes a condition for eligibility and an accession benchmark, and by extension 

this provides the understanding that compliance with the rule of law and assimilation of relevant EU 

standards are, at least theoretically, a prior condition for EU membership.294 

Following the entry into force of the Lisbon Treaty in December 2009, a new provision – Article 21 TFEU 

– has further clarified EU’s external policies whereby the rule of law is not only a guiding principle which 

should not only be respected but also promoted abroad via both action and policy: 

1. The Union’s action on the international scene shall be guided by the principles which have inspired its 

own creation, development and enlargement, and which it seeks to advance in the wider world: 

democracy, the rule of law, the universality and indivisibility of human rights and fundamental freedoms, 

respect for human dignity, the principles of equality and solidarity, and respect for the principles of the 

United Nations Charter and international law. 

The Union shall seek to develop relations and build partnerships with third countries, and international, 

regional or global organisations which share the principles referred to in the first subparagraph. …  

2. The Union shall define and pursue common policies and actions, and shall work for a high degree of 

cooperation in all fields of international relations, in order to: (a) safeguard its values, fundamental 

interests, security, independence and integrity; (b) consolidate and support democracy, the rule of law, 

human rights and the principles of international law […]  

 

It should nevertheless be noted in this context that the rule of law as a foreign policy objective does not 

impose legal obligations on the EU institutions but instead may be best understood as a ‘soft’ objective 

to be promoted by EU actors when they act in the international arena or adopt and implement external 

policies. As such, ‘in its relations with the wider world’,295 to promote its values abroad, the EU has an 

arsenal of legal instruments available for its use: it may simultaneously rely on unilateral trade 

instruments, technical and financial assistance instruments, bilateral ‘soft’ instruments and 

bilateral/regional agreements.296  

In its communication on the EU’s Action Plan on Human Rights and Democracy 2020-2024, the 

Commission promises that the EU will deliver on the new ‘five lines of action’ through leveraging the 

policies and tools available to it including, ‘public diplomacy and communication campaigns, EU 

statements and declarations, and thematic and country-specific resolutions in multilateral human rights 

fora. They also include more discreet diplomacy tools, such as démarches, political dialogues and regular 

 
 

 

demonstrate their commitment to promoting them although the new Art. 49 TEU remains silent as to how to do 
so. 
294 See Article 49 TEU: ‘any European State which respects the values referred to in Article 2 and is committed to 
promoting them may apply to become a member of the Union.’ For an exhaustive overview of the role played by 
the rule of law and democracy in the EU’s enlargement process and the argument that measuring compliance with 
these principles is virtually impossible as they remain contested and open-ended concepts, see D. Kochenov, EU 
Enlargement and the Failure of Conditionality (Kluwer Law International 2008).  
295 See Article 3(5) TEU: ‘In its relations with the wider world, the Union shall uphold and promote its values and 
interests...’ 
296 See e.g. T.A. Börzel and T. Risse, ‘Venus Approaching Mars? The European Union’s Approaches to Democracy 
Promotion in Comparative Perspective’, in A. Magen, T. Risse, and M. McFaul (eds), Promoting Democracy and the 
Rule of Law. American and European Strategies (Basingstoke: Palgrave Macmillan, 2009) p. 34.  
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human rights dialogues, and sectoral policy dialogue.’297 Human rights dialogues, in particular, are 

highlighted as effective tools in such promotion. The reality of such dialogues however seem to be 

radically different as evidenced in a recent article focusing on the reality of EU value mainstreaming in 

the context of the EU-China relationship.298  

Beyond the use of dialogues and other discursive, soft law-based approached, the EU may also rely on 

unilateral trade instruments, technical and financial assistance instruments, or seek to promote EU’s 

values by developing special ‘partnerships’ or by making them an ‘essential element’ of a contractual 

relationship.299  

While it may be said that the rule of law is undoubtedly a value that the EU relentlessly seeks to export 

‘beyond the borders of the Union by means of persuasion, incentives and negotiation,’300 the coherence 

and consistency of the rule of law approach adopted by the EU is questionable. However, we may look 

to prior examples where there is further guidance on the approach adopted and advocated in external 

action. For instance, in a communication on the partnership between the EU and the group of ACP 

countries, the Commission offered fairly detailed explanations: 

The primacy of the law is a fundamental principle of any democratic system seeking to foster and promote 

rights, whether civil and political or economic, social and cultural. This entails means of recourse enabling 

individual citizens to defend their rights. The principle of placing limitations on the power of the State is 

best served by a representative government drawing its authority from the sovereignty of the people. The 

principle must shape the structure of the State and the prerogatives of the various powers. It implies, for 

example: 

 • a legislature respecting and giving full effect to human rights and fundamental freedoms; 

 • an independent judiciary;  

 • effective and accessible means of legal recourse;  

 • a legal system guaranteeing equality before the law;  

 • a prison system respecting the human person;  

 • a police force at the service of the law;  

• an effective executive enforcing the law and capable of establishing the social and economic  conditions 

necessary for life in society.301  

 

The explanations above notwithstanding, the consistency and effectiveness of EU action continue to be 

negatively affected by the absence of clarity regarding in particular the nature and scope of the body of 

rules and standards covered by the EU acquis in the rule of law area which could be remedied by the 

 
 

 
297 European Commission, Joint Communication to the European Parliament and the Council Brussels, 25.3.2020 
JOIN(2020) 5 final, p. 4. 
298 M. R. Taylor, “Assessing the practical implementation of the EU’s values in EU-China dialogues” Asia Europe 
Journal, published online on 6 March 2021 (“value mainstreaming is rarely taking place in practice due to a 
nuanced combination of factors. These include EU officials’ perceived lack of responsibility for undertaking such 
activities, anticipated obstruction by Chinese interlocutors, and counterproductive mainstreaming approaches”) 
299 Ibid., p. 293 et seq.  
300 Opinion of AG Mengozzi in Case C-354/04 P Gestoras Pro Amnistía [2007] ECR I-1579, para. 79. 
301 European Commission, Democratisation, the rule of law, respect for human rights and good governance: the 
challenges of the partnership between the European Union and the ACP States, COM(98) 146, 24 February 1998, 
p. 4. 
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production of comprehensive document outlining the EU’s minimum requirements.302 Additional 

problems can be identified when it comes to the EU’s external promotion of the rule of law: the EU 

tends to merely focus on the law on the books, which creates the dangers of Potemkin-style reforms; 

the disconnect between the EU’s internal and external policies and mechanisms dedicated to the 

promotion of its foundational values, which has led to repeated accusation of ‘double standards’ and 

an inconsistent treatment of third countries; finally, one may mention the more recent problem of 

incoherence between the EU’s external policies themselves. 

Further illumination on the EU’s policies as regards the external dimension of the rule of law can be 

evidenced by the actions taken within the context of the neighbourhood policy. In December 2020, a 

provisional agreement was reached on the Neighbourhood, Development and International 

Cooperation Instrument (NDICI) in the context of the 2021-2027 multiannual financial framework. The 

NDICI aims to make EU’s external action more coherent and effective via a simplified and streamlined 

instrument for use in the financing of action related to international and development cooperation, 

crisis response or peace-building actions in partner countries. However, our previous critiques remain 

valid:303 while the objective to uphold and promote the rule of law is a primary objective, the proposed 

regulation also continues to fall short of offering any comprehensive definition or overview of how the 

Commission understands the concept, with Annex II of the proposed regulation emphasising a number 

of cooperation priorities such as the development of an independent, effective, efficient and 

accountable judicial system, access to justice for all and the increase of transparency and accountability 

of public institutions.304 Further confusion may arise, for example, where the topics, which are listed 

under the heading ‘Good governance, democracy, rule of law and human rights’, are usually recognised 

as key sub-components of the concept of the rule of law. However, it should be underlined that the 

thematic programming of the NDICI may serve as an explanation for this framing of the objectives. 

Furthermore, this divergence may be explained, as Laurent Pech writes: 

[…] the primary purpose of EU external rule of law policies is to improve the situation ‘on the ground’, i.e. 

to institutionalize compliance with the rule of law through diverse legal and structural reforms with a 

view of guaranteeing a ‘better functioning’ of the executive, legislature and judiciary, it is not 

unreasonable for the EU to emphasize compliance with different components of the rule of law in order 

to reflect different priorities and take account of the different geopolitical contexts it may be confronted 

with.305 

 

Ultimately, the task of assessing the degree to which the EU has (or has been successful) in the 

promotion of values is exceptionally difficult at best. EU action of this kind is often informal and as a 

result, it is generally difficult to determine ‘what influence the EU as such has had on the development 

 
 

 
302 For further discussion, see L. Pech, ‘The EU as a Global ‘Rule of law Promoter’: The Consistency and 
Effectiveness Challenges’ (2016) 14(1) Europe-Asia Journal 7.  
303 Pech and Grogan et al (n 6) pp. 15-16.  
304 European Commission, Proposal for a Regulation of the European Parliament and of the Council establishing 
the Neighbourhood, Development and International Cooperation Instrument COM(2018) 460 final, Annexes 1 to 
7. 
305 L. Pech, ‘Promoting the rule of law abroad: On the EU’s limited contribution to the shaping of an international 
understanding of the rule of law’ in D Kochenov and F Amtenbrick (eds) The European Union's Shaping of the 
International Legal Order (CUP 2013). 
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of an international norm.’306 This is compounded where the EU has sought to promote better 

compliance with the rule of law in third countries without first seeking to exhaustively identify and 

assess particular countries’ shortcomings on the basis of a comprehensive definition and a list of 

requirements and indicators.307 The adoption of a comprehensive definition, in addition to the provision 

of a detailed and concrete list of examples of breaches of the principles of the rule of law, offered in 

Regulation 2020/2092 may however produce positive knock on effects on the EU’s external promotion 

of the rule of law.  

 

That being said, and as argued elsewhere,308 there has always been extremely limited room and capacity 

for the EU to have an important norm-building role with respect to the meaning and scope of the rule 

of law on the international plane for two main reasons: Firstly, the EU considers the Council of Europe 

as the “benchmark for human rights, the rule of law and democracy in Europe”,309 which is why for 

instance the European Commission closely followed the prior definition of the rule of law offered by the 

Venice Commission when it offered its own in 2014;310 Secondly, in the absence of any rule of law 

backsliding within the EU itself until the last decade, the EU was naturally inclined to follow and build 

on the conceptual work previously undertaken within the confines of other more specialised 

international organisations such as the Council of Europe and the Organisation for Security and Co-

operation in Europe (OSCE), and has since been promoting an understanding of the rule of law that is 

consensual at the international level. 

 

 

5. Concluding Remarks 

Protection and promotion of the fundamental value of the rule of law is no more to be understood as 

solely the feature of nation states’ constitutional democracies, nor as a promoted value of international 

organisations. It can instead be considered to be an essential, global, transversal value underlying and 

enabling the achievement of wider goals and aims while also acting as mutual reinforcement for the 

other values of democracy and the human rights. In crystallisation of the meaning of the rule of law, the 

meta-principle has both formal and substantive components which both guide and also constrain the 

exercise of public authority and protect against the arbitrary or unlawful use of public power. The rule 

of law, as a primary and transversal constitutional principle, shares a substantial and mutually 

reinforcing relationship with democracy and respect for human rights.  

 
 

 
306 M. Cremona, ‘Values in EU Foreign Policy’, in M. Evans and P. Koutrakos (eds.), Beyond the Established Legal 
Orders (Oxford: Hart, 2011) p. 307. 
307 Unsurprisingly, scholars have rightly noted that third countries have rarely been subject to a consistent, 
objective and demanding assessment of their compliance with EU’s values. See in particular D. Kochenov, EU 
Enlargement and the Failure of Conditionality (The Hague: Kluwer Law International 2008).  
308 Pech (n 194). 
309 Memorandum, para. 9, available at: http://www.coe.int/t/der/eu_EN.asp, para. 10.  
310 Pech and Grogan et al (n 6). 
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The recognition of the Council of Europe’s normative pre-eminence in providing the benchmarks for 

these values has both deepened the mutual connection of European bodies and is a positive 

development. The main EU Institutions can be shown to have relied on the expertise of the Venice 

Commission in different ways in both the promotion of rule of law values but also as grave warning 

against a deepening crisis. While reliance on the findings and reports of the Venice Commission could 

be further supported, the EU can also look to enhancing the role of the EU Fundamental Rights Agency 

in providing assessment for promotion of the rule of law.  

At a wider scale, the EU can and should further support the work of transnational institutions in 

supporting and promoting the rule of law globally. The goals and actions of the European Union in the 

field of external action in the promotion of the rule of law does not exist in a vacuum, just as what the 

EU does internally in response to the ‘rule of law crisis’ or rule of law backsliding, cannot be divorced 

from the wider context of those values which it promotes externally through trade and cooperation 

agreements. A fuller commitment to these values places the EU and its members in better stead as 

global promoters; while the opposite course will only serve to undermine both national, and 

international interests. Ultimately, adherence to the rule of law guides in times of uncertainty, limits the 

abuse of power, and underscores the legitimacy of actions of executive, legislative and judicial powers 

at all levels when acting under its constraints. It is a foundational value of the European Union, and 

should be a foundational value guiding action within and beyond its borders. 



Annex I: Database of EU institutions’ documents related to the rule of 

law crisis of the EU that contain references to the Venice Commission 

 

Methodological notes 

This database includes all documents produced by the European Union institutions that address 

concretely the rule of law crisis in the EU, either in general terms or either referred to a particular 

member state. We consider the rule of law crisis of the EU all the concerns related to serious threats to 

the rule of law (including also threats to democracy and fundamental rights), or systematic violations of 

this fundamental value. 

• Even though there are more documents produced by the EU institutions that mention the 

authority of the Venice Commission, we have not registered them if they are not specifically refer 

to what this study has considered the EU rule of law crisis311. The inclusion of all any reference to 

the notion of rule of law in general would have resulted in an unreasonable broad database.  

• Documents are chronologically ordered. 

• The table does only contain documents related with the rule of law issue that explicitly mention 

the Venice Commission or one or various of its opinions.  

• Type of EC documents: reports, speeches, debates, press releases, fact sheets, recommendations 

and proposals. 

• Type of EP documents: parliamentary resolutions, and one report. This database does not include 

parliamentary debates, since we consider that a speech made by a MEP cannot be considered to 

represent the whole position of the EP. In addition, reports have not been included if they were 

later on approved on the form of a parliamentary resolution if their content was fundamentally 

equal to the one of the resolution, in order to avoid duplicities312.  

• Type of Council of the EU documents: reports on the hearings concerning the rule of law situation 

in Poland and Hungary, and a press release. We faced several difficulties to find Council 

documents on the rule of law issue.  

• The total number of documents is 88. 

 
  

 
 

 
311 E.g.: Documents such as the Council’s conclusions adopted in October 2020 on “'Access to justice – seizing the 
opportunities of digitalisation” have not been included, since they do not particularly address the rule of law crisis. 
On the other hand, documents such as the Justice Scoreboards or the Rule of Law Report have been included, as 
they deal with the rule of law problematic, although they do not refer only and specifically to one Member State. 
312 E.g. Report on the situation of fundamental rights in the European Union (2010 - 2011) (2011/2069(INI)) was 
then passed as European Parliament resolution of 12 December 2012 on the situation of fundamental rights in 
the European Union (2010 - 2011) (2011/2069(INI)), hence we only included the final resolution.  



Year Type of EU 
document 

Document Institution MS 
targeted 

Link 

2010 Commission report REPORT FROM THE COMMISSION 

TO THE EUROPEAN PARLIAMENT AND THE COUNCIL 
On Progress in Bulgaria under the Co-operation and 
Verification Mechanism Brussels, 20.7.2010 

COM(2010) 400 final 

EC Bulgaria https://ec.europa.eu/tr
ansparency/regdoc/rep
/1/2010/EN/1-2010-
400-EN-F1-1.Pdf 

2012 Commission report REPORT FROM THE COMMISSION TO THE 
EUROPEAN PARLIAMENT AND 

THE COUNCIL On Progress in Bulgaria under the 
Cooperation and Verification Mechanism Brussels, 
18.7.2012 

COM(2012) 411 final 

EC Bulgaria https://ec.europa.eu/tr
ansparency/regdoc/rep
/1/2012/EN/1-2012-
411-EN-F1-1.Pdf 

2012 Parliamentary 
Resolution 

European Parliament resolution of 16 February 2012 
on the recent political developments in Hungary 
(2012/2511(RSP)) 

EP Hungary https://www.europarl.e
uropa.eu/doceo/docum
ent/TA-7-2012-
0053_EN.html 

2012 Parliamentary report European Parliament resolution of 12 December 
2012 on the situation of fundamental rights in the 
European Union (2010 - 2011) (2011/2069(INI)) 

EP General https://www.europarl.e
uropa.eu/doceo/docum
ent/TA-7-2012-
0500_EN.html 

2012 Commission report 2011 Report on the Application of the EU Charter of 
Fundamental Rights Brussels, 16.4.2012 COM(2012) 
169 final 

EC General https://eur-
lex.europa.eu/LexUriSer
v/LexUriServ.do?uri=CO
M:2012:0169:FIN:EN:P
DF 

2013 Speech Hungary and the Rule of law - Statement of the 
European Commission in the Plenary Debate of the 
European Parliament 

EC Hungary https://ec.europa.eu/co
mmission/presscorner/
detail/en/SPEECH_13_3
24 

2013 Commission report REPORT FROM THE COMMISSION EC Romania https://ec.europa.eu/tr
ansparency/regdoc/rep

https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2011/2069(INI)
https://www.europarl.europa.eu/doceo/document/TA-7-2012-0500_EN.html
https://www.europarl.europa.eu/doceo/document/TA-7-2012-0500_EN.html
https://www.europarl.europa.eu/doceo/document/TA-7-2012-0500_EN.html
https://www.europarl.europa.eu/doceo/document/TA-7-2012-0500_EN.html
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TO THE EUROPEAN PARLIAMENT AND THE COUNCIL 
On Progress in Romania under the Co-operation and 
Verification Mechanism Brussels, 30.1.2013 

COM(2013) 47 final 

/1/2013/EN/1-2013-47-
EN-F1-1.Pdf 

2013 Speech The EU and the Rule of law – What next? Speech at 
the Centre for European Policy Studies/Brussels 

EC General https://ec.europa.eu/co
mmission/presscorner/
detail/de/SPEECH_13_6
77 

2013 Parliamentary 
Resolution 

European Parliament resolution of 3 July 2013 on 
the situation of fundamental rights: standards and 
practices in Hungary (pursuant to the European 
Parliament resolution of 

16 February 2012) (2012/2130(INI)) 

EP Hungary https://www.europarl.e
uropa.eu/doceo/docum
ent/TA-7-2013-
0315_EN.pdf 

2014 Speech A new EU Framework to safeguard the rule of law in 
the European Union Presentation at the General 
Affairs Council 

EC General https://archive.org/stre
am/SPEECH14228EN/SP
EECH-14-
228_EN_djvu.txt 

2014 Commission 
Communication 

A new EU Framework to strengthen the Rule of law 
COMMUNICATION FROM THE COMMISSION TO THE 
EUROPEAN PARLIAMENT AND THE COUNCIL 
COM/2014/0158 final 

EC General https://eur-
lex.europa.eu/legal-
content/EN/TXT/PDF/?u
ri=CELEX:52014DC0158
&from=EN 

2014 Hearing ANSWERS TO THE EUROPEAN PARLIAMENT 
QUESTIONNAIRE TO THE COMMISSIONER-
DESIGNATE 

Frans TIMMERMANS Better Regulation, Inter-
Institutional Relations, the Rule of law and the 
Charter of Fundamental Rights 

EC General https://ec.europa.eu/co
mmission/sites/cwt/file
s/commissioner_ep_he
arings/2014-ep-
hearings-reply-
timmermans_en.pdf 

2014 Commission report REPORT FROM THE COMMISSION TO THE 
EUROPEAN PARLIAMENT AND 

THE COUNCIL On Progress in Romania under the Co-
operation and Verification Mechanism Brussels, 
22.1.2014 

EC Romania https://ec.europa.eu/tr
ansparency/regdoc/rep
/1/2014/EN/1-2014-37-
EN-F1-1.Pdf 
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COM(2014) 37 final 

2014 Parliamentary 
Resolution 

European Parliament resolution of 14 November 
2018 on the need for a comprehensive EU 
mechanism for the protection of democracy, the 
rule of law and fundamental rights (2018/2886(RSP)) 

EP General https://www.europarl.e
uropa.eu/doceo/docum
ent/TA-8-2018-
0456_EN.pdf 

2014 Parliamentary 
Resolution 

European Parliament resolution of 27 February 2014 
on the situation of fundamental rights in the 
European Union (2012) (2013/2078(INI)) 

EP General https://www.europarl.e
uropa.eu/doceo/docum
ent/TA-7-2014-
0173_EN.pdf 

2015 Letter Letter about the situation concerning the Polish 
Constitutional Court Ares (2015) 6664696 

EC Poland https://www.tagesscha
u.de/polen-brief-
101~_origin-e1d68138-
93cc-40a9-ba6f-
50f0c9bfa43d.pdf 

2015 Commission report REPORT FROM THE COMMISSION TO THE 
EUROPEAN PARLIAMENT AND 

THE COUNCIL On Progress in Romania under the Co-
operation and Verification Mechanism Brussels, 
28.1.2015 

COM(2015) 35 final 

EC Romania https://ec.europa.eu/tr
ansparency/regdoc/rep
/1/2015/EN/1-2015-35-
EN-F1-1.PDF 

2015 Parliamentary debate Situation in Hungary: follow-up to the European 
Parliament Resolution of 10 June 2015 (debate) 

EC Hungary https://www.europarl.e
uropa.eu/doceo/docum
ent/CRE-8-2015-12-02-
ITM-
017_EN.html?redirect 

2015 Speech Speech to the European Parliament EU Framework 
for Democracy, Rule of law and Fundamental Rights’ 

EC General https://ec.europa.eu/co
mmission/presscorner/
detail/en/SPEECH_15_4
402 

2015 Parliamentary 
Resolution 

European Parliament resolution of 10 June 2015 on 
the situation in Hungary (2015/2700(RSP)) 

EP Hungary https://www.europarl.e
uropa.eu/doceo/docum
ent/TA-8-2015-
0227_EN.html 
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2015 Parliamentary 
Resolution 

European Parliament resolution of 8 September 
2015 on the situation of fundamental rights in the 
European Union (2013-2014) (2014/2254(INI)) 

EP General https://www.europarl.e
uropa.eu/doceo/docum
ent/TA-8-2015-
0286_EN.pdf 

2016 Commission debate College discusses a draft Rule of law Opinion on the 
situation in Poland 

EC Poland https://ec.europa.eu/co
mmission/presscorner/
detail/en/IP_16_1828 

2016 Commission debate College Orientation Debate on recent developments 
in Poland and the Rule of law Framework: Questions 
& Answers 

EC Poland https://ec.europa.eu/co
mmission/presscorner/
detail/en/MEMO_16_6
2 

2016 Press release Commission adopts Rule of law Opinion on the 
situation in Poland 

EC Poland https://ec.europa.eu/co
mmission/presscorner/
detail/en/IP_16_2015 

2016 Recommendation COMMISSION RECOMMENDATION (EU) 2016/1374 
of 27 July 2016 regarding the rule of law in Poland 

EC Poland https://eur-
lex.europa.eu/legal-
content/EN/TXT/PDF/?u
ri=CELEX:32016H1374&
from=EN 

2016 Press release Commission Recommendation regarding the Rule of 
law in Poland: Questions & Answers MEMO/16/2644 

EC Poland https://ec.europa.eu/co
mmission/presscorner/
detail/en/MEMO_16_2
644 

2016 Fact sheet Fact Sheet. Commission Opinion on the Rule of law 
in Poland and the Rule of law Framework: Questions 
& Answers 

EC Poland https://ec.europa.eu/co
mmission/presscorner/
detail/en/MEMO_16_2
017 

2016 Commission report REPORT FROM THE COMMISSION TO THE 
EUROPEAN PARLIAMENT AND 

THE COUNCIL On Progress in Romania under the Co-
operation and Verification Mechanism Brussels, 
27.1.2016 

COM(2016) 41 final 

EC Romania https://ec.europa.eu/tr
ansparency/regdoc/rep
/1/2016/EN/1-2016-41-
EN-F1-1.PDF 
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2016 Press release Rule of law: Commission discusses latest 
developments and issues complementary 
Recommendation to Poland 

EC Poland https://ec.europa.eu/co
mmission/presscorner/
detail/en/IP_16_4476 

2016 Press release Rule of law: Commission issues recommendation to 
Poland 

EC Poland https://ec.europa.eu/co
mmission/presscorner/
detail/en/IP_16_2643 

2016 Speech Statement by First Vice-President Frans 
Timmermans and Commissioner Günther Oettinger 
– EP Plenary Session – Situation in Poland 

EC Poland https://ec.europa.eu/co
mmission/presscorner/
detail/de/SPEECH_16_1
14 

2016 Minute TEXTE EN MINUTES of the 2194th meeting of the 
Commission held in Brussels (Berlaymont) on 
Wednesday 21 December 2016 PV(2016) 2194 final 

EC Poland https://ec.europa.eu/tr
ansparency/regdoc/rep
/10061/2016/EN/PV-
2016-2194-F1-EN-
MAIN-PART-1.PDF 

2016 Parliamentary 
Resolution 

European Parliament resolution of 13 April 2016 on 
the situation in Poland (2015/3031(RSP)) 

EP Poland https://www.europarl.e
uropa.eu/doceo/docum
ent/TA-8-2016-
0123_EN.pdf 

2016 Parliamentary 
Resolution 

European Parliament resolution of 14 September 
2016 on the recent developments in Poland and 
their impact on fundamental rights as laid down in 
the Charter of Fundamental Rights of the European 
Union (2016/2774(RSP)) 

EP Poland https://www.europarl.e
uropa.eu/doceo/docum
ent/TA-8-2016-
0344_EN.pdf 

2016 Parliamentary 
Resolution 

European Parliament resolution of 25 October 2016 
with recommendations to the Commission on the 
establishment of an EU mechanism on democracy, 
the rule of law and fundamental rights 
(2015/2254(INL)) 

EP General https://www.europarl.e
uropa.eu/doceo/docum
ent/TA-8-2016-
0409_EN.pdf 

2017 Memo Commission action on the Rule of law in Poland: 
Questions & Answers 

EC Poland https://ec.europa.eu/co
mmission/presscorner/
detail/en/MEMO_17_5
368 
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2017 Recommendation COMMISSION RECOMMENDATION (EU) 2017/146 of 
21 December 2016 regarding the rule of law in 
Poland complementary to Recommendation (EU) 
2016/1374 

EC Poland https://eur-
lex.europa.eu/legal-
content/EN/TXT/PDF/?u
ri=CELEX:32017H0146&
from=GA 

2017 Recommendation COMMISSION RECOMMENDATION (EU) 2017/1520 
of 26 July 2017 

EC Poland https://eur-
lex.europa.eu/legal-
content/EN/TXT/PDF/?u
ri=CELEX:32017H1520&
from=EN 

2017 Press release INFRINGEMENTS - Hungary: Commission launches 
infringement procedure for law on foreign-funded 
NGOs 

EC Hungary https://ec.europa.eu/co
mmission/presscorner/
detail/en/IP_17_1982 

2017 Speech Opening and closing remarks of First Vice-President 
Frans Timmermans on the Rule of law in Poland, at 
the European Parliament's Committee on Civil 
Liberties, Justice and Home Affairs 

EC Poland https://ec.europa.eu/co
mmission/presscorner/
detail/en/SPEECH_17_3
042 

2017 Speech Opening remarks of First Vice-President Frans 
Timmermans: College readout on grave concerns 
about the clear risks for independence of the 
judiciary in Poland 

EC Poland https://ec.europa.eu/co
mmission/presscorner/
detail/en/SPEECH_17_2
084 

2017 Commission proposal Proposal for a COUNCIL DECISION on the 
determination of a clear risk of a serious breach by 
the Republic of Poland of the rule of law 

COM/2017/0835 final 

EC Poland https://eur-
lex.europa.eu/legal-
content/EN/TXT/PDF/?u
ri=CELEX:52017PC0835
&from=EN 

2017 Commission report REPORT FROM THE COMMISSION TO THE 
EUROPEAN PARLIAMENT AND 

THE COUNCIL On Progress in Romania under the Co-
operation and Verification Mechanism Brussels, 
15.11.2017 

COM(2017) 751 final 

EC Romania https://ec.europa.eu/inf
o/sites/info/files/comm
-2017-751_en.pdf 
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2017 Commission report REPORT FROM THE COMMISSION TO THE 
EUROPEAN PARLIAMENT AND THE COUNCIL On 
Progress in Bulgaria under the Co-operation and 
Verification Mechanism, Brussels, 15.11.2017 
COM(2017) 750 final 

EC Bulgaria https://ec.europa.eu/inf
o/files/progress-report-
bulgaria-2017-com-
2017-750_en 

2017 Press release Rule of law: European Commission acts to defend 
judicial independence in Poland 

EC Poland https://ec.europa.eu/co
mmission/presscorner/
detail/en/IP_17_5367 

2017 Interview Timmermans: ‘Poland should be a leader in Europe – 
but it needs to cooperate’ by Bartosz T. Wieliński, 
Gazeta Wyborcza 

EC Poland https://www.euractiv.c
om/section/justice-
home-
affairs/interview/timme
rmans-poland-should-
be-a-leader-in-europe-
but-it-needs-to-
cooperate/ 

2017 Parliamentary 
Resolution 

European Parliament resolution of 15 November 
2017 on the situation of the rule of law and 
democracy in Poland (2017/2931(RSP)) 
P8_TA(2017)0442 

EP Poland https://www.europarl.e
uropa.eu/doceo/docum
ent/TA-8-2017-
0442_EN.pdf 

2017 Parliamentary 
Resolution 

European Parliament resolution of 12 September 
2018 on a proposal calling on the Council to 
determine, pursuant to Article 7(1) of the Treaty on 
European Union, the existence of a clear risk of a 
serious breach by Hungary of the values on which 
the Union is founded (2017/2131(INL)) 

EP Hungary https://www.europarl.e
uropa.eu/doceo/docum
ent/TA-8-2018-
0340_EN.pdf 

2018 Council Note Rule of law in Poland / Article 7(1) TEU Reasoned 
Proposal 
- Report on the hearing held by the Council on 11 
December 2018, Brussels, 20 December 2018, 
15469/18 

Council Poland https://static1.squaresp
ace.com/static/5abb53e
6372b9691939ac577/t/
5c5648d9085229a138a
e9015/1549158652559
/2018Dec+Council+3rd+
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HEARING+report+releas
ed+via+FoI.pdf 

2018 Recommendation COMMISSION RECOMMENDATION of 20.12.2017, 
C(2017) 9050 final 

EC Poland https://eur-
lex.europa.eu/legal-
content/EN/TXT/PDF/?u
ri=CELEX:32018H0103&
from=EN 

2018 Commission report REPORT FROM THE COMMISSION TO THE 
EUROPEAN PARLIAMENT AND THE COUNCIL On 
Progress in Romania under the Cooperation and 
Verification Mechanism Strasbourg, 13.11.2018 
COM(2018) 851 final 

EC Romania https://eur-
lex.europa.eu/legal-
content/EN/TXT/?uri=C
ELEX%3A52018DC0851 

2018 Commission 
Comunication 

The 2018 EU Justice Scoreboard COM(2018) 364 
final 

EC General https://ec.europa.eu/inf
o/sites/info/files/justice
_scoreboard_2018_en.
pdf 

2018 Parliamentary 
Resolution 

The rule of law in Romania 

 European Parliament resolution of 13 November 
2018 on the rule of law in Romania 
(2018/2844(RSP)) 

EP Romania https://www.europarl.e
uropa.eu/doceo/docum
ent/TA-8-2018-
0446_EN.pdf 

2019 Press release BACKGROUND1 Brussels, 6 December 2019 
GENERAL AFFAIRS Council Tuesday 10 December 
2019 in Brussels 

Council Poland https://www.consilium.
europa.eu/media/4164
9/background-note-gac-
191210-en.pdf 

2019 Council Note Values of the Union - Hungary - Article 7 (1) TEU 
Reasoned Proposal - Report on the hearing held by 
the Council on 16 September 2019 

Council Hungary https://data.consilium.e
uropa.eu/doc/documen
t/ST-12345-2019-
INIT/en/pdf 

2019 Commission report REPORT FROM THE COMMISSION TO THE 
EUROPEAN PARLIAMENT AND THE COUNCIL on 
Progress in Bulgaria under the Cooperation and 
Verification Mechanism Brussels, 22.10.2019 
COM(2019) 498 final 

EC Bulgaria https://ec.europa.eu/inf
o/files/progress-report-
bulgaria-2019com-
2019-498_en 
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2019 Commission report REPORT FROM THE COMMISSION TO THE 
EUROPEAN PARLIAMENT AND THE COUNCIL On 
Progress in Romania under the Cooperation and 
Verification Mechanism Brussels, 22.10.2019 
COM(2019) 499 final 

EC Romania https://ec.europa.eu/inf
o/sites/info/files/progre
ss-report-romania-
2019-com-2019-
499_en.pdf 

2019 Commission 
Comunication 

The 2019 EU Justice Scoreboard COM(2019) 198/2 EC General https://ec.europa.eu/inf
o/sites/info/files/justice
_scoreboard_2019_en.
pdf 

2019 Commission 
Comunication 

COMMUNICATION FROM THE COMMISSION TO THE 
EUROPEAN 

PARLIAMENT, THE EUROPEAN COUNCIL AND THE 
COUNCIL Further strengthening the Rule of law 
within the Union 

State of play and possible next steps Brussels, 
3.4.2019 

COM(2019) 163 final 

EC General https://ec.europa.eu/inf
o/sites/info/files/rule_o
f_law_communication_
en.pdf 

2019 Commission 
Comunication 

COMMUNICATION FROM THE COMMISSION TO THE 
EUROPEAN 

PARLIAMENT, THE EUROPEAN COUNCIL AND THE 
COUNCIL Further strengthening the Rule of law 
within the Union 

State of play and possible next steps Brussels, 
3.4.2019 

COM(2019) 163 final 

EC General https://ec.europa.eu/inf
o/sites/info/files/rule_o
f_law_communication_
en.pdf 

2019 Parliamentary 
Resolution 

European Parliament legislative resolution of 4 April 
2019 on the proposal for a regulation of the 
European Parliament and of the Council on the 
protection of the Union's budget in case of 
generalised deficiencies as regards the rule of law in 
the Member States (COM(2018)0324 – C8-
0178/2018 – 2018/0136(COD)) 

EP General https://www.europarl.e
uropa.eu/doceo/docum
ent/TA-8-2019-
0349_EN.pdf 
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2019 Parliamentary 
Resolution 

European Parliament resolution of 16 January 2019 
on the situation of fundamental rights in the 
European Union in 2017 (2018/2103(INI)) 

EP General https://www.europarl.e
uropa.eu/doceo/docum
ent/TA-8-2019-
0032_EN.pdf 

2019 Parliamentary 
Resolution 

European Parliament resolution of 18 December 
2019 on the rule of law in Malta following the recent 
revelations surrounding the murder of Daphne 
Caruana Galizia (2019/2954(RSP)) 

EP Malta https://www.europarl.e
uropa.eu/doceo/docum
ent/TA-9-2019-
0103_EN.pdf 

2019 Parliamentary 
Resolution 

European Parliament resolution of 28 March 2019 
on the situation of the rule of law and the fight 
against corruption in the EU, specifically in Malta 
and Slovakia 

(2018/2965(RSP)) 

EP Malta and 
Slovakia 

https://www.europarl.e
uropa.eu/doceo/docum
ent/TA-8-2019-
0328_EN.pdf 

2019 Parliamentary 
Resolution 

European Parliament resolution of 8 October 2020 
on the rule of law and fundamental rights in Bulgaria 
(2020/2793(RSP)) 

EP Bulgaria https://www.europarl.e
uropa.eu/doceo/docum
ent/TA-9-2020-
0264_EN.pdf 

2020 Council Note Values of the Union - Hungary - Article 7 (1) TEU 
Reasoned Proposal - Report on the hearing held by 
the Council on 10 December 2019 Brussels, 26 
February 2020 (OR. en) 5775/20 

Council Hungary https://static1.squaresp
ace.com/static/5abb53e
6372b9691939ac577/t/
5e6f5003ea160c0c82dd
2b29/1584353287536/
2020March+Formal+rep
ort+on+2nd+Art+7+hea
ring+of+HU+held+in+De
c+2019.pdf 

2020 Questions and answers 2020 RULE OF LAW REPORT - QUESTIONS AND 
ANSWERS 

EC General https://ec.europa.eu/co
mmission/presscorner/
detail/en/qanda_20_17
57 

2020 Rule of law report COMMISSION STAFF WORKING DOCUMENT 

2020 Rule of law Report 

EC Poland https://eur-
lex.europa.eu/legal-
content/EN/TXT/PDF/?u
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Country Chapter on the rule of law situation in 
Poland 

ri=CELEX:52020SC0320
&from=EN 

2020 Rule of law report COMMISSION STAFF WORKING DOCUMENT 2020 
Rule of law Report Country Chapter on the rule of 
law situation in Hungary 

EC Hungary https://eur-
lex.europa.eu/legal-
content/EN/TXT/PDF/?u
ri=CELEX:52020SC0316
&from=EN 

2020 Commission 
Comunication 

COMMUNICATION FROM THE COMMISSION TO THE 
EUROPEAN PARLIAMENT, THE COUNCIL, THE 
EUROPEAN ECONOMIC AND SOCIAL COMMITTEE 
AND THE COMMITTEE OF THE REGIONS 2020 Rule of 
law Report The rule of law situation in the European 
Union COM(2020) 580 final 

EC General https://eur-
lex.europa.eu/legal-
content/EN/TXT/?qid=1
602583951529&uri=CEL
EX:52020DC0580 

2020 Speech Speech by Věra Jourová on “Equipping Europe with 
better tools to defend the rule of law and 
democratic values” 

EC General https://ec.europa.eu/co
mmission/presscorner/
detail/en/speech_20_1
313 

2020 Commission 
Comunication 

The 2020 EU Justice Scoreboard COM(2020) 306 EC General https://ec.europa.eu/inf
o/sites/info/files/justice
_scoreboard_2020_en.
pdf 

2020 Rule of law report 2020 Rule of law Report Country Chapter on the rule 
of law situation in Romania, Brussels, 30.9.2020 

SWD(2020) 322 final 

EC Romania https://eur-
lex.europa.eu/legal-
content/EN/TXT/PDF/?u
ri=CELEX:52020SC0322
&from=EN 

2020 Rule of law report 2020 Rule of law Report 

Country Chapter on the rule of law situation in 
Bulgaria Brussels, 30.9.2020 

SWD(2020) 301 final 

EC Bulgaria https://eur-
lex.europa.eu/legal-
content/EN/TXT/PDF/?u
ri=CELEX:52020SC0301
&from=EN 
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2020 Rule of law report 2020 Rule of law Report 

Country Chapter on the rule of law situation in Malta 
Brussels, 30.9.2020 

SWD(2020) 317 final 

EC Malta https://ec.europa.eu/inf
o/sites/info/files/mt_rol
_country_chapter.pdf 

2020 Rule of law report 2020 Rule of law Report 

Country Chapter on the rule of law situation in 
Czechia, Brussels, 30.9.2020 

SWD(2020) 302 final 

EC Czech 
Republic 

https://eur-
lex.europa.eu/legal-
content/EN/TXT/PDF/?u
ri=CELEX:52020SC0302
&from=EN 

2020 Rule of law report 2020 Rule of law Report 

Country Chapter on the rule of law situation in 
Ireland Brussels, 30.9.2020 

SWD(2020) 306 final 

EC Ireland https://eur-
lex.europa.eu/legal-
content/EN/TXT/?qid=1
602583272454&uri=CEL
EX%3A52020SC0306 

2020 Rule of law report 2020 Rule of law Report 

Country Chapter on the rule of law situation in Italy 

EC Italy https://eur-
lex.europa.eu/legal-
content/EN/TXT/?qid=1
602582109481&uri=CEL
EX%3A52020SC0311 

2020 Rule of law report 2020 Rule of law Report 

Country Chapter on the rule of law situation in 
Cyprus Brussels, 30.9.2020 

SWD(2020) 312 final 

EC Cyprus https://eur-
lex.europa.eu/legal-
content/EN/TXT/PDF/?u
ri=CELEX:52020SC0312
&from=EN 

2020 Rule of law report 2020 Rule of law Report 

Country Chapter on the rule of law situation in 
Lithuania Brussels, 30.9.2020 

SWD(2020) 314 final 

EC Lithuania https://eur-
lex.europa.eu/legal-
content/EN/TXT/?qid=1
602579986149&uri=CEL
EX%3A52020SC0314 

2020 Rule of law report 2020 Rule of law Report 

Country Chapter on the rule of law situation in 
Luxembourg Brussels, 30.9.2020 SWD(2020) 315 
final 

EC Luxembourg https://eur-
lex.europa.eu/legal-
content/EN/TXT/PDF/?u
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ri=CELEX:52020SC0315
&from=EN 

2020 Rule of law report 2020 Rule of law Report 

Country Chapter on the rule of law situation in 
Slovakia Brussels, 30.9.2020 

SWD(2020) 324 final 

EC Slovakia https://eur-
lex.europa.eu/legal-
content/EN/TXT/PDF/?u
ri=CELEX:52020SC0324
&from=EN 

2020 Parliamentary 
Resolution 

Abortion rights in Poland European Parliament 
resolution of 26 November 2020 on the de facto ban 
on the right to abortion in Poland (2020/2876(RSP)) 

EP Poland https://www.europarl.e
uropa.eu/doceo/docum
ent/TA-9-2020-
0336_EN.pdf 

2020 Parliamentary 
Resolution 

European Parliament resolution of 13 November 
2020 on the impact of COVID-19 measures on 
democracy, the rule of law and fundamental rights 
(2020/2790(RSP)) 

EP General https://www.europarl.e
uropa.eu/doceo/docum
ent/TA-9-2020-
0307_EN.pdf 

2020 Parliamentary 
Resolution 

European Parliament resolution of 16 January 2020 
on ongoing hearings under Article 7(1) of the TEU 
regarding Poland and Hungary (2020/2513(RSP) 

EP Poland and 
Hungary 

https://www.europarl.e
uropa.eu/doceo/docum
ent/TA-9-2020-
0014_EN.pdf 

2020 Parliamentary 
Resolution 

European Parliament resolution of 7 October 2020 
on the establishment of an EU Mechanism on 
Democracy, the Rule of law and Fundamental Rights 
(2020/2072(INI)) 

EP General https://www.europarl.e
uropa.eu/doceo/docum
ent/TA-9-2020-
0251_EN.pdf 

2020 Parliamentary 
Resolution 

P9_TA(2020)0225 

Determination of a clear risk of a serious breach by 
Poland of the rule of law European Parliament 
resolution of 17 September 2020 on the proposal for 
a Council decision on the determination of a clear 
risk of a serious breach by the Republic of Poland of 
the rule of law (COM(2017)0835 – 
2017/0360R(NLE)) 

EP Poland https://www.europarl.e
uropa.eu/doceo/docum
ent/TA-9-2020-
0225_EN.pdf 

2020 Regulation Proposal for a Regulation of the European 
Parliament And Of The Council on a general regime 

EP and Council General https://www.europarl.e
uropa.eu/meetdocs/20
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of conditionality for the protection of the Union 
budget 

14_2019/plmrep/COM
MITTEES/BUDG/DV/202
0/11-12/RuleofLaw-
Draftconsolidatedtext_r
ev_EN.pdf 
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