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The EU has been facing the Rule of Law crisis for almost a decade now. Undermining the 
separation of powers directly affects the Rule of Law in a given state, but at the same time it 
affects the EU integration as well, since the Rule of Law is one of its fundamental values. The 
paper builds on previous RECONNECT research,1 such as that on the meaning of the Rule of 
Law (e.g. Deliverable 7.1 ‘Unity and Diversity in National Understandings of the Rule of Law in 
the EU’ and Deliverable 7.2 ‘Meaning and Scope of the EU Rule of Law’), the analyses carried 
out in the RECONNECT working paper on ‘Global Democracy & Rule of Law Conditions and 
Trajectories’ (Deliverable 3.1)2 and the RECONNECT Policy Brief on Strengthening the Rule of 
Law from Within the EU.3  

The paper in Chapter 1 starts with the overview of worldwide trends regarding the Rule of Law 
situation based on various indices. In Chapter 2 the mechanisms and processes are outlined 
whereby populist politicians with authoritarian leanings build ‘elected autocracies’. Claims and 
arguments used by would-be autocrats are also listed, which justify dismantlement of checks 
and balances. This part serves as a basis and prepares the ground for the analysis in the rest of 
this paper. In Chapter 3, the key Rule of Law areas that had been damaged are analysed. It 
provides a comparative outlook of the health of the Rule of Law in Hungary and Poland, the 
two countries undergoing Article 7(1) TEU proceedings. Chapter 4 offers a so-called ‘false 
positive’ by discussing the case of Catalan independentism and demands that the EU 
intervenes. In the final voluminous Chapter 5 existing and proposed EU tools are discussed to 
enforce the Rule of Law in the Member States and to fight the backsliding). 

1. Rule of law trends – global outlook 

As emphasised and discussed in other RECONNECT papers, the Rule of Law has gained global 
appeal and recognition, and a political system based on the Rule of Law is considered 
paradigmatic of western liberal states’ constitutional democracies.4 The European Commission 
recognised the Rule of Law as a foundational European value, and it attached high priority to 
the concept in its policies beyond Europe’s borders. The Union applied the so-called 
Copenhagen criteria adopted by the 1993 Copenhagen European Council vis-à-vis countries 
that wished to join the European club, and these criteria became the cornerstone of Central 
Eastern European states’ transformations to constitutional democracies. 

Notwithstanding the general character of the legal provisions referring to the Rule of Law, both 
at national and international level, and the diversity of definitions in national systems, the core 
meaning of the Rule of Law and its core components are consistently set out in the different 
definitions. In this sense, the Commission has indicated that under the Rule of Law ‘all public 
powers always act within the constraints set out by law, in accordance with the values of 
democracy and fundamental rights, and under the control of independent and impartial 

                                                           
1 RECONNECT research output is available at: <https://reconnect-europe.eu/publications/deliverables/>.  
2 Asif Efrat, Sivan Hirsch-Hoefler, Amichai Magen, ‘Working Paper on Global Democracy & Rule of Law Conditions 
and Trajectories’ (2019) Work Package 3 – Deliverable 3.1. 
3 Laurent Pech, Dimitry Kochenov, ‘Strengthening the Rule of Law Within the European Union: Diagnoses, 
Recommendations, and What to Avoid’ (2019) Policy Brief No. 1 <https://reconnect-europe.eu/wp-
content/uploads/2019/06/RECONNECT-policy-brief-Pech-Kochenov-2019June-publish.pdf> 
4 ‘Unity and Diversity in National Understandings of the Rule of Law in the EU’ (2020) RECONNECT Deliverable 7.1. 
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courts’.5 For the UN, the Rule of Law is ‘a principle of governance in which all persons, 
institutions and entities, public and private, including the State itself, are accountable to laws 
that are publicly promulgated, equally enforced and independently adjudicated, and which are 
consistent with international human rights norms and standards’.6 The Council of Europe’s 
Venice Commission has also concluded that there is consensus on the core elements of the 
Rule of Law,7 namely:  

1) Legality, including a transparent, accountable, and democratic process for enacting law;  
2) Legal certainty;  
3) Prohibition of arbitrariness;  
4) Access to justice before independent and impartial courts, including judicial review of 

administrative acts;  
5) Respect for human rights;  
6) Non-discrimination and equality before the law. 

These elements are reflected in the variety of indices aimed at measuring the quality and 
strength of the Rule of Law in countries around the world.  

1.1 Rule of Law trends: data from empirical measurements 

Since the mid-1990s quantitative indicators have been increasingly used to produce and 
aggregate data on governance and the Rule of Law. Collecting high-quality data on the Rule of 
Law is essential for tracking possible deterioration over time and analysing its impact. Rule of 
Law indices vary from each other as regards concept specification (i.e. the components of the 
Rule of Law), scientific validity and reliability of the measurement (i.e. the types of sources used, 
primary, secondary, quantitative data, expert assessments etc.), and transparency regarding 
the aggregation level and aggregation rules. Rule of Law indices may offer explicit Rule of Law 
scores and rankings (e.g. World Justice Project) or embed the Rule of Law or some of its 
elements as a component within the wider index. We address below the most important ones.  

1. The Varieties of Democracy (V-Dem) is one of the largest social science data collection 
projects on democracy with headquarters in Sweden.8 A team of over 50 social scientists on six 
continents, working with more than 3,200 country experts, have created a database containing 
over 28.4 million data points, covering 202 countries from 1789-2019, with annual updates to 
follow. Half of the indicators in the V-Dem dataset are based on factual information obtainable 
from official documents, such as constitutions and government records, and the other half 

                                                           
5 European Commission Communication, Further strengthening the Rule of Law within the Union: State of play and 
possible next steps (2019) COM(2019) 163 final, p. 1, <https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A52019DC0163> 
6 ‘United Nations and the Rule of Law: What is the Rule of Law?’ <https://www.un.org/ruleoflaw/what-is-the-rule-
of-law/>; see also, ‘Declaration of the High-level Meeting of the General Assembly on the Rule of Law at the 
National and International Levels’ (30 November 2012) A/RES/67/1 <https://www.un.org/ruleoflaw/high-level-
meeting-on-the-rule-of-law-2012/>  
7 European Commission for Democracy through Law (Venice Commission), ‘Report on the Rule of Law’ (2011) CDL-
AD(2011)003rev. 
8 Available at: <https://www.v-dem.net/en/>. 
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consist of more subjective assessments. Here we look at the V-Dem Rule of Law and Liberal 
Democracy components. 

The V-Dem Rule of Law index aggregates indicators such as the government's compliance with 
court decisions, court independence, whether public authorities and public administration are 
impartial and respect the Constitution, transparent laws with predictable enforcement, access 
to justice, and judicial accountability for misconduct and corruption.9 RECONNECT research has 
found that at the global level this index essentially remained stable throughout the period 
2000-2018.10 At the national level, the most significant drops were recorded in Turkey (- 0.58), 
Burundi (-0.45), and Thailand (-0.3), while notable improvements were observed in Tunisia 
(+0.69), Peru (+0.61), and Georgia (+0.61). In the EU, at a country level, the most significant 
decline in the Rule of Law over the period 2000-2018 was recorded in Hungary (-0.18), followed 
by Bulgaria (-0.13) and Poland (-0.12). Interestingly, Romania experienced a significant 
improvement of the Rule of Law until 2016, followed by a marked decline. 

The V-Dem Liberal Democracy component captures core features of the Rule of Law such as 
equality before the law and individual liberties, judicial constraints on the executive, and 
legislative constraints on the executive. The country scores for 2017 showed a decrease for 
among others the USA, Brazil, Poland, Serbia, Macedonia, Ukraine, Turkey.11 Some of these 
countries, namely the USA, Brazil, Poland, Serbia and Turkey, show further decline also in the 
2018 and 2019 measurements.12 The report notes that average global decline in liberal 
democracy in 2019 is more pronounced than in the previous year and that autocratisation is 
affecting major G20 states such as Brazil, India, the USA and Turkey. The report also highlights 
that ‘(f)or the first time since 2001, autocracies are in the majority: 92 countries – home to 54% 
of the global population’.13 The report also finds that the EU has for the first time a non-
democratic state as a member: Hungary being now classified as an electoral authoritarian 
regime. The table below, taken from that report, classifies countries by regime types (Closed 
Autocracy, Electoral Autocracy, Electoral Democracy and Liberal Democracy) and shows the 
regime type change in the last 10 years.  

  

                                                           
9 The structure of the index is available here: <https://www.v-dem.net/media/filer_public/1e/8e/1e8e8020-c9f9-
48f9-8581-e36cb4f70b02/v-dem_structure_of_indices_v9.pdf>. 
10 Asif Efrat, Sivan Hirsch-Hoefler, Amichai Magen, ‘Working Paper on Global Democracy & Rule of Law Conditions 
and Trajectories’ (2019) Work Package 3 – Deliverable 3.1, p. 29-30. 
11 ‘Democracy for All?’ (2018) V-Dem Annual Democracy Report 2018, p. 80 <https://www.v-
dem.net/media/filer_public/68/51/685150f0-47e1-4d03-97bc-45609c3f158d/v-
dem_annual_dem_report_2018.pdf>. 
12 ‘Autocratization Surges–Resistance Grows’ (2020) V-Dem Annual Democracy Report 2020, available at: 
<https://www.v-dem.net/media/filer_public/de/39/de39af54-0bc5-4421-89ae-
fb20dcc53dba/democracy_report.pdf>; ‘Democracy Facing Global Challenges’ (2019) V-DEM Annual Democracy 
Report 2019 <https://www.v-dem.net/media/filer_public/99/de/99dedd73-f8bc-484c-8b91-44ba601b6e6b/v-
dem_democracy_report_2019.pdf>. 
13 ‘Autocratization Surges–Resistance Grows’ (2020), p. 6. 
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Table 1. Top-10 main autocratizing countries, (Liberal Democracy Index (LDI), 2009-2019 

 
Source: V-DEM Annual Democracy Report 202014 

 

Similarly, the figures below show a worsening in key democracy aspects, including the Rule of 
Law in Europe and North America in the period 2009-2019.  

 

Chart 1. Average regional change in key democracy aspects, 2009-2019 

 
Source: V-DEM Annual Democracy Report 202015 

 

2. The Democracy Barometer, sponsored by the Swiss National Foundation, consists of a total 
of 100 indicators, most of which are based on objectively measurable statistics and 
representative surveys (rather than expert assessments based on subjective evaluations, which 
are often debatable and not transparent).16 The Democracy Barometer comprises a Rule of Law 
component which measures aspects such as equality before the law (i.e. impartial courts and 
effective independence of the judiciary and of the legal system) and the quality of the legal 
system (i.e. judicial professionalism and confidence in the justice system and in the police).17 
Data from 53 countries show a modest decrease of the global average between 2000 and 2016 
(from 50.93 to 45.23) and a more notable decrease in the EU average in the same period (from 
62.98 to 54.73).18 Interestingly, the Barometer shows that a sharper drop occurred in older EU 

                                                           
14 Ibid. p. 16.  
15 Ibid. p. 19.  
16 Available at: <https://democracybarometer.org/>. 
17 ‘Democracy Barometer Codebook’ (August 2020), available at: 
<https://democracybarometerorg.files.wordpress.com/2020/09/codebook_all-countries_1990-2017-1.pdf>. 
18 Asif Efrat, Sivan Hirsch-Hoefler, Amichai Magen, ‘Working Paper on Global Democracy & Rule of Law Conditions 
and Trajectories’ (2019) Work Package 3 – Deliverable 3.1, p. 30 ff.  
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Member States (from an average score of 75.35 in 2000 to 65.42 in 2016) compared to new EU 
Member States. At the national level, the indicator fell sharply in Italy, Bulgaria and Slovakia but 
notably improved in Serbia, for instance.  

3. The Bertelsmann Stiftung’s Transformation Index (BTI) analyses and evaluates whether and 
how developing countries and countries in transition are progressing toward democracy and a 
market economy.19 Methodologically, country experts in the 137 countries covered by the 
index assess the extent to which a total of 17 criteria have been met. The BTI then aggregates 
the results into two indices: the Status Index, with its two analytic dimensions of political and 
economic transformations in the path toward democracy, the Rule of Law and a social market 
economy; and the Governance Index, which assesses the quality of political leadership that 
steers transformation processes. 

In the BTI, the Rule of Law measure consists of the following elements: separation of 
powers/checks and balances; judicial independence; prosecution of public officials who abuse 
their positions; and civil rights protection. RECONNECT research shows that there has been a 
slight decrease of the average global score between 2006 and 2018, with the most significant 
drops being recorded in Thailand (-3.5), Hungary (-3), and Mozambique (-2.75). Notable 
improvements occurred in Liberia (+2.5), Bhutan (+2.25), and Tunisia (+2.25).20 

The recent BTI 2020 shows a problematic record in the last decade, where the separation of 
powers has weakened in 60 states, for example in Poland, Romania and Serbia, and where 
international cooperation has decreased, for instance in Brazil, Hungary, Turkey and in 66 other 
countries.21 

  

                                                           
19 Available at: <https://www.bti-project.org/en/home.html?&cb=00000>. 
20 Ibid. 
21 BTI 2020 Infographics <https://www.bti-project.org/en/press.html>; Allan Sikk, ‘Trouble at the Top’ (2020) BTI, 
Regional Report East-Central and Southeast Europe <https://www.bti-project.org/content/en/reports/regional-
reports/regional_report_ESE_2020_EN.pdf>. 
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Chart 2. Political rights and rule of law increasingly restricted in democracies 

 
Source: BTI 202022 

 

4. The World Justice Project’s Rule of Law Index covers 128 countries and jurisdictions, and relies 
on more than 130,000 household surveys at the national level and on 4,000 specialist 
assessments by legal practitioners and experts.23 It measures both how the Rule of Law is 
experienced and perceived worldwide. The index is comprised of eight factors, namely: 
constraint on government powers; absence of corruption; open government; fundamental 
rights; order and security; regulatory enforcement; civil justice; and criminal justice. These are 
further disaggregated into 44 sub-factors.  

The WJP Rule of Law Index 2020 shows that ‘more countries declined than improved in overall 
Rule of Law performance for a third year in a row, continuing a negative slide toward weakening 
and stagnating Rule of Law around the world’.24 This trend of a negative or lack of improvement 
in Rule of Law performance has affected every region since the 2019. 

Globally, the biggest improvements in the overall Rule of Law score over 2019 were recorded 
in Ethiopia (5.6% on constraint on government powers), Malaysia (5.1% on constraint on 
government powers), Mauritania (4% on civil justice), El Salvador (3.2% on regulatory 
enforcement) and the Dominican Republic (3.1% on regulatory enforcement). The biggest 

                                                           
22 Sabine Donner, ‘Resistance to democratic regression and authoritarian rule is growing: Global Findings 
Democracy’ (2020) BTI <https://www.bti-project.org/content/en/reports/global-report-
d/global_findings_democracy_2020_EN.pdf>. 
23 Available at: <https://worldjusticeproject.org/our-work/research-and-data/wjp-rule-law-index-2020>.  
24 World Justice Project Rule of Law Index (2020), available at: 
<https://worldjusticeproject.org/sites/default/files/documents/WJP-ROLI-2020-Online_0.pdf>. 
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declines took place in Egypt (-9.1), Honduras (-7.8%), Zambia (-6.2%) and Brazil (-5.2%) 
regarding constraint on government powers.  

In Europe, Slovenia (1.7% on civil justice) and Moldova (2.2% on constraint on government 
powers) recorded the biggest improvements over 2019. Over the last five years (since 2015) 
the biggest declines regarding constraint on government powers were recorded in Poland (-
6.8%), Hungary (-5.3%), Serbia (-6.2%), Bulgaria (-3.4%), Bosnia and Herzegovina (-5.4%), 
Albania (-4.7%) and Turkey (-4.7%). Some of these countries have also experienced a decline in 
their overall Rule of Law scores, both in the last year and over the last five years.  

Chart 3. Rule of Law Changes in Europe 

 
Source: Rule of Law Index 202025 

 

1.2 What do the indices show?  

Notwithstanding the above-mentioned differences between the various indices in terms of 
concept specification, type of data used, and aggregation level, it is possible to discern certain 
recurring trends. Such differences between indices would rather strengthen the validity of 
common patterns, where detected.  

                                                           
25 World Justice Project, ‘Rule of Law Index 2020: Insights, Highlights and data’ (2020), p. 21 
<https://worldjusticeproject.org/sites/default/files/documents/WJP%20Insights%202020%20-
%20Online%20.pdf>.  
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One common finding of the different indices is the gradual decline of the Rule of Law in 
countries across the world over recent years. This trend has become particularly concerning 
and apparent in the 2019 measurements. A second recurring message is that Europe is not 
exempt from Rule of Law weakening and stagnation. A third highlight is that certain countries 
appear consistently across the different indices showing declining Rule of Law patterns. These 
include Thailand, Brazil, Turkey, Bulgaria, Hungary, Poland, and Romania. Indices show a mixed 
record for Serbia – the Democracy Barometer notes an improvement while the other three 
indices show a decline. A relevant decline of the Rule of Law in the US is captured in the V-Dem 
Liberal Democracy component but not in the rest of the indices.26 

Indices and the common patterns that may be drawn from them are particularly useful for an 
objective and comparative assessment of evolutions and trends over time, and even for 
signalling, in certain cases, an upcoming Rule of Law crisis. While moments that shake the 
stability of the Rule of Law happen rapidly, the ingredients of the crisis would have been 
fermenting for some time. It is important to capture those signals, whether through 
quantitative measurements (where possible) or through qualitative assessments of country 
case studies.  

2. Key steps/claims identified: the sequence of key ‘reforms’ autocrats 
implement 

This section outlines the mechanisms and processes whereby populist politicians with 
authoritarian leanings have sought to build ‘elected autocracies’ as well as the claims and 
arguments used by would-be autocrats to prevent or attack EU action and justify their 
dismantlement of checks and balances.  

2.1 Would-be Autocrats follow a Blueprint for Constitutional Capture 

The process of weakening checks and balances reflects a deliberate strategy of would-be 
autocrats: their (unadvertised) goal is to establish an elected autocracy. This can involve 
elections which may be possibly characterised as ‘free’ but no longer ‘fair’. The progressive 
solidification of electoral autocracies, that is, de facto one-party states in which elected officials 
of the ruling party claim exclusive authority to act on behalf of ‘the people’. 27  

Would-be-autocrats invariably target what one may call democratic rules and institutions more 
broadly and therefore ‘Rule of Law backsliding’ may also be possibly labelled ‘democratic 
backsliding’, which is the expression used for instance by International IDEA in its 2017 Global 
State of Democracy.28 At its most essential point, it can be said that ‘’[m]odern backsliding can 
take place though the manipulation of democratic rules and institutions. Constitutions and 

                                                           
26 The BTI does not cover the US because it measures evolutions in developing countries and countries in 
transition; the WJP Rule of Law Index shows no change in the overall score but slight score changes with regard to 
constraints on government powers (-0.02), regulatory enforcement (-0.01), and civil justice (-0.01). The US ranked 
21st in the global ranking, losing one place compared to the previous measurement.  
27 This is drawn from Laurent Pech, Kim Lane Scheppele, ‘How to Build ‘Democratorships’ in the EU and Get Away 
with It: Lessons from Hungary and Poland’ (2018) RECONNECT Working Paper No. 1. 
28 IDEA, 2017 Global State of Democracy Report available at: <https://www.idea.int/news-media/multimedia-
reports/global-state-democracy>. 
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electoral rules can be used to favour a ruling party and limit the independence and power of 
the judiciary and the media’. On this point, it must be underlined that to speak of ‘illiberal 
democracy’ in this context is deeply misguided and unhelpful as it ‘provides a sense of 
philosophical sophistication to something that is better described as a power grab’.29  

Laurent Pech and Kim Lane Scheppele present a blueprint for constitutional capture which 
follows a well-organised script which can be summarised as follows:30 

(i) Rule of law backsliding tends to begin with a significant number of citizens losing faith 
in their system of government for reasons which vary from increasing inequality, 
persistent unemployment or the predatory practices of the ruling elites. This is often 
accompanied by a crisis in the party system in which at least one of the mainstream 
parties is either riven with conflict or takes a sharp turn to an extreme, which then 
presents itself as a normal option at the next election;  

(ii) Disgruntled citizens vote to break the system by electing a leader who promises radical 
change, often referring to the ‘will of the people’ while attacking the pre-existing 
constitutional framework with cleverly crafted legalistic blueprints borrowed from 
other ‘successful’ autocrats; 

(iii)  The new autocrats act quickly to disable or take over the key offices that might resist 
their consolidation of power, which includes the independent judiciary, the media and 
the repressive institutions (security services, police, public prosecutor’s office);   

(iv)  To remain popular, these autocrats engage in benefit giveaways while they seek to 
control the public debate and eliminate alternative views through the bullying of civil 
society groups and the deployment of tax police and public prosecutors, newly 
captured, against their opponents; 

(v) They then change the election law, the electorate (by pushing the opposition out of the 
country or suppressing their votes) or both; 

(vi)  When voters eventually wake up to the damage done (usually too late, as the new 
autocrat has by that time destroyed any channel through which alternative views may 
be expressed), they have few options to resist because their constitutional system has 
been captured and no constitutional avenue remains to effectively challenge the 
government/ruling party;  

(vii)In the unlikely situation where resistance nonetheless emerges from the Parliament or 
from the streets, biased referenda can always be organised to confirm the will of the 
leader under the guise of the will of ‘the people’, a notion which authoritarian populists 

                                                           
29 Michael Meyer-Resende, Finn Heinrich and Nils Meyer-Ohlendorf, ‘False frames. How we undermine democracy 
with careless language’ (11 December 2017) DRI Briefing Paper 89 <http://democracy-
reporting.org/dri_publications/false-frames-how-we-undermine-democracy-with-careless-language/>. 
30 Laurent Pech, Kim Lane Scheppele, ‘Illiberalism Within: Rule of Law Backsliding in the EU’ (2017) 19 Cambridge 
Yearbook of European Legal Studies 3. 
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find useful to rely upon in order to put themselves in a way that is beyond democratic 
scrutiny and institutions which may stand in their way;  

(viii) Having sealed the space against dissenting voices and rewritten electoral 
regulations, autocrats can then expect to get the votes they need to win subsequent 
elections by whipping up imaginary enemies or giving away state largesse to garner 
votes. In this way, the rotation of power from one party to another becomes a feature 
of the past. 

The (often) slow and incremental changes to the institutional and legal structures which both 
guarantee the Rule of Law and also serve to entrench it within the legal system. The dismantling 
of these checks and balances, may often be performed in a manner not immediately obvious, 
and may instead be like ‘proverbial boiling frog, a democratic society in the midst of 
retrogression may not realize its predicament until matters are already beyond redress.’31 This 
plan of slow constitutional capture is bolstered at every point by the systematic employment 
of claims, arguments, justifications and counter-claims against any degree of criticism, or action 
to be taken by EU Institutions or other EU Member States.  

2.2 Claims, Arguments and Justifications by would-be Autocrats 

In this section, we consider the claims, arguments and justifications which have been employed 
by would-be autocrats in the process of constitutional capture. As William Dobson argues is his 
book, The Dictator’s Learning Curve, ‘today’s dictators and authoritarians are far more 
sophisticated, savvy, and nimble that they once were’.32 In effect, the means by which elected 
autocracies are created have similarly become more sophisticated, and adapted within the 
climate of both increased availability of information, and the expectations within the European 
Union of equality of both scrutiny and membership. In this section, we outline the means by 
which would-be autocrats have prevented, or attack EU action and justify their dismantlement 
of checks and balances.  

Here we have identified the seven most prevalent, and too often effective, strategies taken by 
would-be autocrats to delay or prevent Union action, so that in their identification they may be 
more effectively addressed and countered. These seven effective strategies are: 

1. Deny (the obvious) 

2. Defend (the indefensible) 

3. Disguise the reality 

4. Distract 

5. Deflect criticism  

                                                           
31 Aziz Huq, Tom Ginsbourg, ‘How to lose a Constitutional Democracy’ (2018) 65 UCLA Law Review 78, p. 118. 
32 William J. Dobson, The Dictator's Learning Curve Inside the Global Battle for Democracy, (Vintage, 2013), p. 4. 
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6. ‘Dialogue’ (or at least pretend to) 

7. Distort through strategic compliance 

It should be noted that, often, several of these options can be simultaneously used to delay the 
activation of relevant EU mechanisms and/or counter external criticism or pressure exerted 
either by EU institutions, other Member States, NGOs or academics. Cumulatively, this action 
of coordination of tactics leads to an inevitable delay in positive action to combat Rule of Law 
backsliding.  

2.2.1 Deny the obvious 

One of the first justifications forwarded by would-be autocrats is to deny any accusation, 
criticism or identification of failing. This can often result in often ridiculous or absurd 
counterclaims which deny the reality of the situation on the ground. Among the examples 
within the EU, one can recall Jarosław Kaczynski33 stating that ‘It’s an absolute comedy, because 
there is nothing going on in Poland that contravenes the Rule of Law.’ Or similarly wherein 
Polish Prime Minister Mateusz Morawiecki declaring on 1 October 2018 that ‘Reform of the 
judiciary is conducted in accordance with the Constitution and EU standards’.34  

This has not alone been evidenced within Poland, but also, for example, in Hungary. Speaking 
in 2018 regarding the EU’s proposed new Rule of Law mechanism within the Multiannual 
Financial Framework, Prime Minister Victor Orbán stated that ‘… as regards the Rule of Law, 
Hungary can be especially confident, because in 2013 it was fully audited, and ‘we have 
documentary proof that here the Rule of Law is in order’35 – a position which has been blatantly 
shown to be false. However, such a continued commitment to denial of the obvious continued, 
as for example, state secretary of EU affairs Szabolcs Takacs stated that Hungary is one of the 
‘most audited countries’ and ‘Budapest has ‘proof’ that its justice system is in order.’36 Denial 
of the obvious reality requires time and effort to combat and dissuade others from belief. It has 
the powerful effect of requiring constant vigilance, against effective autocratic ‘gaslighting’. In 
this way, would-be autocrats deny facts as presented, or otherwise seek to undermine the 
credibility of those presenting them. 

2.2.2 Defend the indefensible 

A second means of delaying or preventing meaningful action against Rule of Law backsliding is 
through the robust defence of national actions, reforms or political policies which should not 
be defensible within the Union. Several variants of such efforts to defend indefensible conduct 

                                                           
33 Pawel Sobczak and Justyna Pawlak, ‘Poland’s Kaczynski calls EU democracy inquiry "an absolute comedy"’ (22 
December 2016) Reuters. 
34 As reported on the official Twitter’s account of PiS: 
<https://twitter.com/pisorgpl/status/1046812886646083585>. 
35 The Prime Minister, Viktor Orbán, ‘It is a moral duty to “see through” the anti-migration constitutional 
amendment’ (4 May 2018) Kormany (website of the Hungarian government), available at: 
<http://www.kormany.hu/en/the-prime-minister/news/it-is-a-moral-duty-to-see-through-the-anti-migration-
constitutional-amendment>. 
36 Eszter Zalan, ‘Visegrad Four ‘nothing to hide’ on rule of law issue’ (24 May 2018) EUobserver 
<https://euobserver.com/institutional/141893>.  
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from the perspective of Union values have been tried by the EU’s ‘rogue governments’ and 
these variants are very much visible outside of the EU too and were indeed visible outside of 
the EU before Hungary’s descent into authoritarianism.  

In clear rejection of the core value of the Rule of Law (and arguably, of liberal democratic 
practices), Kornel Morawiecki, Honorary Marshall of the Sejm (and father of the Polish Prime 
Minister) has stated that ‘The will of the people is above the law. Law is to serve the people. If 
it does not it is no longer law.’37 In echo of this position, the Report of the Team of Experts 
appointed by the Speaker of the Sejm (lower parliamentary chamber) to respond to the Venice 
Commission’s 2016 reports concerning the Rule of Law in Poland stated ‘In the construction of 
a democratic state based on the Rule of Law (such as Poland), the principle of democracy 
prevails over the abstract legal order, the latter being the quintessence of constitutional 
democracy’.38 In this way, we can identify that would-be autocrats take positions on values, 
including rights and the Rule of Law, which are not defensible while also often pitting them in 
false equivalence with democratic values, including misconstruction of democracy as ‘will of 
the people’. 

2.2.3 Disguise the reality 

A third means of diverting action from Rule of Law backsliding is to disguise the reality by falsely 
claiming that it is based on a comparable example which has not been under criticism. As for 
example, in Hungary concerning the model of university research institutions, wherein the 
Fidesz government claimed that despite widespread concerns voiced both within and beyond 
the state, it was only in effect modelling from the successful German framework. In this 
instance, in an open letter to Orbán, leaders of the ten most important German science 
institutions uncovered the falsehood and identified how the framework introduced would in 
effect cause ‘academic science in Hungary to lose not just its independence but its quality and 
relevance.’ 39 This example has the effect of exposing one of the most common tactics in 
disguising the reality, which is to engage with (false) comparisons using comparative law to 
undermine critics of the regime. This reflects a wider strategy of would-be autocrats to disguise 
the realities of the situation on the ground by presenting a version of facts which is not 
accurate.  

2.2.4 Distract  

A means of wasting time and resources has been through distraction: often through the 
pedalling of inaccurate, misleading or conspiratorial positions decrying the power and influence 
of ‘external enemies’ and or ‘internal traitors’. While such rhetoric has been used as a powerful 
tool of propaganda in Hungary and Poland, it has also been evidenced in other EU Member 

                                                           
37 ‘Kornel Morawiecki: „Ponad prawem jest dobro Narodu! Prawo, które nie służy Narodowi to bezprawie!”’ (26 
November 2015) Kresy.pl <https://kresy.pl/wydarzenia/kornel-morawiecki-nad-prawem-jest-dobro-narodu-
prawo-ktore-nie-sluzy-narodowi-to-bezprawie-video/>. As quoted within Tomasz Tadeusz Koncewicz, ‘The Polish 
Counter-Revolution Two and a Half Years Later: Where Are We Today?’ (7 July 2018) VerfBlog 
<https://verfassungsblog.de/the-polish-counter-revolution-two-and-a-half-years-later-where-are-we-today/>.  
38 Ibid. 
39 Maximilian Steinbeis, ‘The Bursting of a Constitutional Bubble’ (6 July 2020) VerfBlog 
<https://verfassungsblog.de/the-bursting-of-a-constitutional-bubble/>.  
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States including Romania and Bulgaria. This tool often is a means of targeting internal critics of 
state powers, to stoke popular resentment and create a false and misleading narrative of 
external pressures undermining national interests.40 Would-be autocrats thus distract through 
positioning ‘the people’ (and autocratic governments as the embodiment of their will) against 
often fictitious enemies to create a narrative of victimisation, and to stoke populist or popular 
fears as a means of distraction from real and critical issues. 

2.2.5 Deflect Criticism to the EU or Other Member States 

A common tactic has been to engage in deflection of criticism through redirection at either 
other Member States or the European Union itself, comparable to the false arguments of 
‘whataboutery’ and ‘nobody’s perfect’. The most powerful attacks, in deflection of legitimate 
and long-stated criticisms of increasing autocratic practices, have been levelled against the EU 
and its own commitment to its foundational values. As for example, Prime Minister Viktor 
Orbán’s speech at the launch of the Judicial Handbook, on 15 March 2018:41 

‘The EU does not always apply to itself the principles of the Rule of Law by which it 
judges its individual members. The Rule of Law means that people do not rule other 
people: in contrast with people – who are often biased – it is the law which rules 
supreme, according to a single standard applied equally to all, making no distinctions 
between individuals. As a new concept, we could also add that neither does it make any 
distinction between countries. The Member States have never transferred control over 
enforcement of the Rule of Law to the institutions of the EU. The remit of the EU 
institutions refers solely to the enforcement of EU law.’ 

This is far from a singular example, nor a unique instance, but rather represents the systematic 
employment of an ongoing strategy of deflection to the responsibility of the Institutions. For 
example, as stated by the state secretary of EU affairs Szabolcs Takacs, ‘Everybody has to 
respect the Rule of Law, not only the Member States, but also the institutions, the European 
Commission and the European Parliament as well’.42 This was broadly echoed by head of 
Morawiecki’s cabinet, Jacek Sasin, stated on 26 September 2018 ‘EU rules are broken and today 
we – as Law and Justice party – are the ones who defend the European project against those 
who want to destroy it.’ 43  

Often these statements are made with the aim of drawing a false equivalence, or a false 
narrative of the targeted use of scrutiny and Rule of Law measures against some states but not 
others. Such an argument often takes the form of adopting positions based on comparative 
law, constitutional theory, democracy or history to justify attacks on the separation of powers, 
                                                           
40 See for example, Petra Bárd, Joelle Grogan, Laurent Pech, ‘Defending the Open Society against its Enemies: The 
Court of Justice’s ruling in C-78/18 Commission v Hungary (transparency of associations)’ (22 June 2020) VerfBlog 
<https://verfassungsblog.de/defending-the-open-society-against-its-enemies/>.  
41 Speech of Viktor Orbán, available at: <http://www.kormany.hu/en/the-prime-minister/the-prime-minister-s-
speeches/prime-minister-viktor-orban-s-speech-at-the-launch-of-the-judicial-handbook>. 
42 Eszter Zalan, ‘Visegrad Four ‘nothing to hide’ on rule of law issue’ (24 May 2018) EUobserver 
<https://euobserver.com/institutional/141893>.  
43 Barbara Bodalska, ‘Polish PM Morawiecki: The Commission is breaking the dialogue with Poland‘ (26 September 
2018) Euractiv <https://www.euractiv.com/section/central-europe/news/polish-pm-morawiecki-the-
commission-is-breaking-the-dialogue-with-poland/>. 
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checks and balances and, in particular, on judicial ‘reforms’. This has the powerful effect of 
diminishing or minimising effective countering of systemic Rule of Law backsliding. 

2.2.6 ‘Dialogue’ in name only 

Dialoguing between EU institutions and Member States has been a key aspect of the efforts to 
promote an effective response to Rule of Law backsliding. Since the introduction of the Rule of 
Law Framework by the Commission in 2014,44 it has so far proven a relatively ineffective tool 
due to the lack of good faith displayed by Member States with whom it has been engaged. 
Dialogue (or lack therefore) is one of the arguments used to justify the difference of treatment 
between Hungary and Poland: 

‘Despite sending four letters to the Polish authorities since July, inviting them to meet, 
I regret to inform you regrettably that these invitations were not accepted. 
Consequently, our exchanges have been essentially in writing. That said, our invitation 
still stands. We still hope that we can start a dialogue in person. … The Commission is 
looking for a real, constructive dialogue in good faith in order to redress the Rule of Law 
situation in Poland. And I really deplore the fact that we have not been able to have this 
dialogue.’45 

The ongoing dialogue, with the reality of only deepening democratic deconsolidation, has been 
one of the most successful strategies of the Hungarian government. It does, however, also 
reflect the default position of the Commission’s, for example, in the opening remarks of First 
Vice-President Frans Timmermans in the European Parliament debate on Hungary: ‘We also 
considered that given the wider situation (…) a broader political dialogue between the 
Hungarian authorities, other Member States, and the European Parliament and the 
Commission should take place.’46 This speech also includes no less than ten references to the 
need for or the benefits of a ‘dialogue’, despite the effective evidence of nearly a decade to the 
contrary.  

This can have the effect of delaying and deferring Commission action – an intended outcome 
of a would-be autocrat’s playbook. For example, answering a question asking for his views on 
the Commission’s launch of an infringement procedure against Hungary, because of ‘Stop 
Soros’ and the amendment to the Constitution, the Hungarian PM said:  

‘The good news is that this Commission’s days are numbered, as its mandate expires 
next May. In the European Union the system is that there are elections every five years, 
and in Hungary they will take place next May. And not only will the mandate of the 
Parliament – the European Parliament – come to an end, but also that of the European 

                                                           
44 Commission, ‘Communication to the European Parliament and Council, A New Framework to strengthen the 
Rule of Law’ (Communication) COM (2014) 158. 
45 Opening remarks of the First Vice-President Frans Timmermans on the Rule of Law in Poland at the European 
Parliament's Committee on Civil Liberties, Justice and Home Affairs (7 November 2017) 
<https://ec.europa.eu/commission/commissioners/2014-2019/timmermans/announcements/opening-remarks-
first-vice-president-frans-timmermans-rule-law-poland-european-parliaments-committee_en>. 
46 First Vice-President Frans Timmermans in the European Parliament debate on Hungary (26 April 2017) 
SPEECH/17/1118. 
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Commission. So we don’t attach any importance to the Commission’s latest decision. 
We have to find a way to duck and dive and soldier on until next May. Everything that 
the Commission launches, initiates and proposes now has already run out of time’47 

Such a statement effectively presents the core intention of would-be autocrats which is to 
abuse the commitment to fair and open dialogue by falsely pretending to be engaging with 
mechanisms and systems of dialogue but continuing in bad faith. 

2.2.7 Distort through strategic compliance 

A final means of delaying or preventing action is through the distortion of accurate estimations 
of concern by means of strategic or even symbolic compliance with criticism levelled at the 
regime. Symbolic compliance strategy has been exposed by Agnes Batory whose research has 
shown how countries deficient in the Rule of Law like Hungary often engage in creative and 
symbolic compliance strategies to enable the Commission to disengage from conflicts it judges 
too costly while still maintaining its credibility.48 Would-be autocrats comply in small or 
strategic ways to give effect to minor or manageable changes, or back-steps in the process of 
democratic deconsolidation and Rule of Law backsliding. The ploy works even when compliance 
with EU values is not achieved on the ground. 

Table 2. Overview of claims, arguments and justifications behind Rule of Law violations 

Action Means 

Deny the obvious - denying facts as presented, or otherwise seeking to 
undermine the credibility of those presenting them 

Defend the indefensible - taking positions on values, including rights and the 
Rule of Law, which are not defensible;  

- often pitting them in false equivalence with 
democratic values, including misconstruction of 
democracy as ‘will of the people’ 

Disguise the reality - disguising realities of the situation, presenting a 
version of reality which is not accurate 

Distract - distracting through positioning against (often 
fictitious) external enemies or ‘internal traitors’ to 
create a narrative of victimisation, and to stoke populist 
or popular fears as a means of distraction from real and 
critical issues 

Deflect Criticism - employing other arguments, including reliance on 
comparative law, historical or quasi-legal 
argumentation, to deflect criticism  

                                                           
47 Prime Minister Viktor Orbán on the Kossuth Radio programme ‘180 Minutes’ (27 July 2018), available at: 
<http://www.kormany.hu/en/the-prime-minister/the-prime-minister-s-speeches/prime-minister-viktor-
orban-on-the-kossuth-radio-programme-180-minutes20180727>. 
48 Agnes Batory, ‘Defying the Commission: Creative Compliance and Respect for the Rule of Law in the EU’ (2016) 
94(3) Public Administration 685. 
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- this often takes the form of deflecting criticism to 
other Member States or (most often) to the EU 
institutions themselves with the accusation that they 
are not upholding the values they claim to be defending 
(double standards argument) 

‘Dialogue’ in name only - abusing the commitment to fair and open dialogue; 
falsely pretending to be engaging with mechanisms and 
systems of dialogue but continuing in bad faith 

Distort through strategic compliance - complying in small or strategic ways to give effect to 
minor or manageable changes, or back-steps in the 
process of democratic deconsolidation and Rule of Law 
backsliding 

 

Source: Authors 

 

3. Comparative Rule of Law backsliding: similarities and differences in 
key ‘reforms’ autocrats implement  

To shield themselves from the mechanisms designed to enforce EU law, including the values 
enshrined in Article 2 TEU, European autocrats capitalize on the complexity of the Rule of Law 
principle by claiming it has an ambiguous meaning, relativizing its importance, portraying it as 
a tool of political rhetoric rather than a legal concept and presenting their own ‘illiberal’ 
understanding as if it was a legitimate alternative to the definition used by the European 
Union.49 Just to mention the most recent step taken in this direction, the Hungarian and the 
Polish Governments decided to set up a joint comparative law institute to promote the region’s 
specific understanding of the Rule of Law.50 

It cannot be emphasized strongly enough that in the European legal space, i.e. the European 
Union and the Council of Europe, there is a consensus on the core meaning of the Rule of Law 
and its elements.51 European autocrats deliberately pervert the meaning of the Rule of Law and 
they use the constitutional organs of their countries to defend their own interpretation even 
against the EU. This is why capturing the constitutional court and the judiciary, as the ultimate 

                                                           
49 For a detailed description of these practices by the European autocrats, primarily in the case of Hungary and 
Poland, see ‘Meaning and Scope of the EU Rule of Law’, Work Package 7 – Deliverable 2, pp. 45-48. 
50 ‘Justice Minister signs legal cooperation with Poland’ (21 July 2020) abouthungary.hu 
<http://abouthungary.hu/news-in-brief/justice-minister-signs-legal-cooperation-with-poland/>. 
51 Venice Commission, ‘Report on the Rule of Law’ (2011) CDL-AD(2011)003rev-e; COM(2014) 158 final (n 2) 4. 
The principle of separation of powers has been explicitly added to this list by the European Commission in 2019: 
COM(2019) 163 final (n 40). See the first ever ‘2020 Annual Rule of Law Report’ by the Commission: 
Communication From the Commission to the European Parliament, the Council, the European Economic and Social 
Committee and the Committee of the Regions, 2020 Rule of Law Report. The rule of law situation in the European 
Union, COM(2020) 580 final. For a detailed comparison of the Council of European and the European Union see 
‘Meaning and Scope of the EU Rule of Law’ Work Package 7 – Deliverable 2, pp. 6-43 <https://reconnect-
europe.eu/wp-content/uploads/2020/05/D7.2-1.pdf>. 
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guardians of the Rule of Law in any domestic legal system, was on the top of the agenda of 
Fidesz and PiS. 

Having said that, the present study shows that there is no need to adopt one common definition 
of the Rule of Law beyond the already existing European definitions, in order to detect Rule of 
Law backsliding in one of the Member States of the EU. It is enough if we keep in mind the very 
essence of this principle: the Rule of Law is about preventing the arbitrary exercise of power.52 
The prohibition of arbitrariness is a common element in every definition of the Rule of Law.53 
Any legislative or political measure is per definitionem contrary to the Rule of Law principle if it 
is put in place by the governing parties with the aim or the effect of weakening those 
institutional and social mechanisms/actors which are supposed to limit the arbitrary exercise 
of power.  

Therefore, this section of the paper gives a brief but comprehensive overview of all the 
measures adopted by European autocrats in order to exercise arbitrary, i.e. unlimited power. 
Unlimited has three meanings in this paper: (i) the lack of control exercised by the system of 
checks and balances, (ii) the lack of free and fair competition of political parties who could 
challenge the governing parties’ dominance, and (iii) the lack of dissent expressed against the 
governing majority’s political agenda or its political ideology. The comparison of the key 
reforms implemented by European autocrats in 2.2. follows this structure. 

When trying to identify autocratic regimes, one needs to make a distinction between political 
systems in which some legislative and political measures raise Rule of Law concerns from those 
regimes which are characterized by systemic violation of the Rule of Law. It is undeniable that 
even the so-called ‘well-established’ Western constitutional democracies show signs of blatant 
Rule of Law violations, such as the United Kingdom’s stubborn refusal to comply with the 
judgment of the European Court of Human Rights concerning the franchise of prisoners,54 the 
threat of the French President to circumvent the Senate if the constitutional reform proposed 
by him is not adopted,55 strategic litigation against public participation targeting those who 
speak truth to power in multiple Member States,56 or the ongoing partisan court-packing in the 

                                                           
52 Martin Krygier, ‘Four Puzzles About the Rule of Law. Why, What, Where? and Who Cares?’ in James E. Fleming 
(ed.), Getting to the Rule of Law. Nomos L (New York University Press, 2011). 
53 Mortimer N. S. Sellers, ‘What Is the Rule of Law and Why Is It So Important?’ in James R. Silkenat, James E. Hickey 
Jr., Peter D. Barenboim (eds.), The Legal Doctrines of the Rule of Law and the Legal State (Rechtsstaat) (Springer, 
2014). 
54 Andreas von Staden, ‘Minimalist Compliance in the UK Prisoner Voting Rights Cases’ (16 November 2018) 
ECHRblog <http://echrblog.blogspot.com/2018/11/guest-blog-minimalist-compliance-in-uk.html>. 
55 Idris Fassassi, ‘France – From a political revolution to constitutional changes: An analysis of Macron’s proposed 
reforms’ (27 July 2017) ConstitutionNet <http://constitutionnet.org/news/france-political-revolution-
constitutional-changes-analysis-macrons-proposed-reforms>; Discours du Président de la République devant le 
Parlement réuni en congrès (3 July 2017), available at: <https://www.elysee.fr/emmanuel-
macron/2017/07/03/discours-du-president-de-la-republique-devant-le-parlement-reuni-en-congres>. 
56 Petra Bárd, Judit Bayer, Ngo Chun Luk, Lina Vosyliute, ‘Ad-hoc request. SLAPP in the EU context’(2020) Academic 
Network on European Citizenship Rights, European Commission <https://ec.europa.eu/info/sites/info/files/ad-
hoc-literature-review-analysis-key-elements-slapp_en.pdf>. 
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United States after the death of Justice Ruth Bader Ginsburg.57 However, these instances do 
not threaten the effective enforcement of the Rule of Law in a systemic manner. 

The systemic violation of the Rule of Law is one of the defining features of the European 
autocratic regimes. The following analysis is based on two such political systems, namely 
Hungary and Poland. It has become widely accepted in the academic literature that Hungary 
and Poland form part of that group of political regimes which have strayed away from the family 
of liberal constitutional democracies, but have not yet joined the club of openly authoritarian 
systems.58 In addition, the sheer number of Rule of Law related issues in which European 
control mechanisms such as the Venice Commission, the European Court of Human Rights, the 
European Commission, the Court of Justice of the European Union and so on have expressed 
their concerns regarding these countries in recent years justifies our choice. Finally, it must be 
emphasized that the Article 7(1) TEU proceedings to determine the existence of a clear risk of 
serious breach of EU values enshrined in Article 2 TEU, including the Rule of Law have only been 
launched against Hungary and Poland so far.59 

Measures put in place by the Hungarian government constituting serious violations of the Rule 
of Law were regarded as ‘local oddities’ for long years. It was due to a very simple 
methodological problem, namely that legal scholars and the European control mechanisms too 
analysed only the ‘purely’ legal aspects of the suspicious measures in isolation.60 This was a 
basic mistake because the mainstream literature on the methodology of legal research argues 
that the true character of legislative reforms can only be revealed if one takes into 
consideration the political context of their adoption and implementation.61 Therefore, this 
paper adopts a holistic or context-sensitive approach and includes in the analysis not only 
legislative acts but also political measures put in place by the Hungarian and Polish 

                                                           
57 Peter Baker, Maggie Haberman, ‘Trump Selects Amy Coney Barrett to Fill Ginsburg’s Seat on the Supreme Court’ 
(25 September 2020) New York Times <https://www.nytimes.com/2020/09/25/us/politics/amy-coney-barrett-
supreme-court.html>. 
58 András Bozóki, Dániel Hegedüs, ‘An externally constrained hybrid regime: Hungary in the European Union’ 
(2018) 25(7) Democratization, 1173-1189. According to the Varieties of Democracies (V-Dem) project’s 2020 
assessment Hungary is, however, no longer a democracy, see 
<https://www.democracywithoutborders.org/13023/v-dem-autocratization-continues-but-resistance-grows/>. 
59 European Parliament resolution of 1 March 2018 on the Commission’s decision to activate Article 7(1) TEU as 
regards the situation in Poland (2018) <https://www.europarl.europa.eu/doceo/document/TA-8-2018-
0055_EN.html>; Report on a proposal calling on the Council to determine, pursuant to Article 7(1) of the Treaty 
on European Union, the existence of a clear risk of a serious breach by Hungary of the values on which the Union 
is founded (2018) available at: <https://www.europarl.europa.eu/doceo/document/A-8-2018-0250_EN.html>. 
60 Renáta Uitz, ‘Can You Tell When an Illiberal Democracy is in The Making? An Appeal to Comparative 
Constitutional Scholarship from Hungary’ (2015) 13(1) International Journal of Constitutional Law. 
61 Hirschl, Frankenberg etc. In the EU context, see Paul Blokker, ‘Systemic infringement action: an effective solution 
or rather part of the problem?’ (5 December 2013) VerfBlog <https://verfassungsblog.de/systemic-infringement-
action-an-effective-solution-or-rather-part-of-the-problem/>; Carlos Closa, Dimitry Kochenov, Joseph Weiler, 
‘Reinforcing Rule of Law Oversight in the European Union’ (2014) Working Paper, Global Governance Programme-
87, European, Transnational and Global Governance; Kim Lane Scheppele, ‘What can the European Commission 
do when Member States violate basic principles of the European Union? The case for systemic infringement 
actions’ (2013) Hungarian Spectrum <https://hungarianspectrum.wordpress.com/2013/11/27/kim-lane-
scheppele-what-can-the-european-commission-do-when-member-states-violate-basic-principles-of-the-
european-union-the-case-for-systemic-infringement-actions/>. 
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governments. In addition, it discusses prima facie violations of the Rule of Law together with 
more subtle measures going against EU values. 

3.1 System of checks and balances 

Shortly after their entry into office, the European autocrats started to neutralize every single 
actor of the system of checks and balances understood in the broad sense, including the media 
and the civil society organizations. They did not target one single actor; they launched an attack 
against the whole system. If we put together all the legislative and political measures 
implemented by the Polish and the Hungarian government, we can clearly see a very elaborate 
plan in which every step was carefully prepared well in advance. The Polish and the Hungarian 
autocratic leaders follow a very clear strategy. 

The neutralization of the system of checks and balances has vital importance for the European 
autocrats for at least two reasons. Firstly, to clear the way for building an illiberal political 
regime every form of control over the government’s exercise of power which could potentially 
block or significantly delay the implementation of legislative reforms and political measures 
needs to be eradicated. Secondly, the objective reference points on which the critics of the 
European autocrats rely to monitor serious Rule of Law violations need to be eliminated. If the 
independence of the constitutional control mechanisms is undermined, if media freedom is 
severely limited and if NGOs are prevented from carrying out their activities effectively it 
becomes much more difficult to provide credible proof of the Rule of Law backsliding. 

3.1.1 State institutions 

The very first target of both the Hungarian and the Polish autocratic leaders was the 
constitutional court. The Hungarian Fidesz government and the Polish PiS government chose 
very similar court-curbing measures. As a result, both the Hungarian Constitutional Court62 and 
the Polish Constitutional Tribunal63 have been successfully conquered in a matter of a few 
years. The constitutional court-curbing measures can be put in the following broad categories: 
(i) court-packing, i.e. the manipulation of the composition of the court (ii) the limitation of the 
court’s competence, (iii) the introduction of procedural hurdles to make judicial decision-
making more difficult, (iv) the limitation of the court’s freedom to interpret the constitutional 
autonomously, (v) the refusal to comply with the rulings of the court, (vi) and the restriction of 
access to the court. 

The next item on the European autocrats’ agenda was the judiciary. This is also an area in which 
the Polish PiS government reused several tactics employed by the Fidesz government with 

                                                           
62 Venice Commission, ‘Opinion on Act CLI of 2011 on the Constitutional Court of Hungary’ (2012) CDL-
AD(2012)009-e <https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2012)009-e>; Venice 
Commission, ‘Opinion on the Fourth Amendment to the Fundamental Law of Hungary’ (2013) CDL-AD(2013)012-
e <https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2013)012-e>. 
63 Venice Commission, ‘Opinion on amendments to the Act of 25 June 2015 on the Constitutional Tribunal of 
Poland’ (2016) CDL-AD(2016)001-e <https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2016)001-
e>; Venice Commission, ‘Opinion on the Act on the Constitutional Tribunal’ (2016) CDL-AD(2016)026-e 
<https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2016)026-e>. 



 
 

 

 

www.reconnect-europe.eu  Page 25 of 65 
 

 

some alterations.64 Legislative amendments were adopted in both countries with the aim of 
removing sitting judges either by forcing them into retirement or dismissing them from their 
leading positions and to fill the vacancies with new judges.65 In a similar vein, important changes 
were introduced to increase the executive’s (direct and indirect) influence on the promotion of 
judges. The organs of judicial self-governance were regulated in order to weaken the 
organizational aspect of the judiciary’s independence. In addition, the Hungarian government 
also attempted to manipulate the system of case allocation and to set up a separate 
administrative court system.66 Finally, the Polish government reshaped the judicial disciplinary 
system as well.67  

The most important reason why the Hungarian prosecution service cannot be regarded as 
sufficiently independent from the influence of the Fidesz government is that the Prosecutor 
General is one of the closest allies of PM Orbán who is often criticized for not investigating 
those corruption related cases in which the members of the ruling political elite are involved.68 
The Prosecutor General’s extremely wide powers are not complemented by sufficient checks 
and balances.69 In Poland, it was a legislative amendment which guaranteed the total control 
of the Minister of Justice over the prosecution service by merging the office of the Prosecutor 
General with that of the Minister of Justice.70 

The Hungarian ombuds system was radically changed: the position of three ombudspersons 
was eliminated, so the system has been drastically shrunk and made more dependent on one 
person elected by the governing majority.71 The mandate of the data protection ombudsman 

                                                           
64 Venice Commission, ‘Opinion on Act CLXII of 2011 on the Legal Status and Remuneration of Judges and Act CLXI 
of 2011 on the Organisation and Administration of Courts of Hungary’ (2012) CDL-AD(2012)001-e 
<https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2012)001-e>; Venice Commission, ‘Opinion on 
the Cardinal Acts on the Judiciary that were amended following the adoption of Opinion CDL-AD(2012)001 on 
Hungary’ (2012) CDL-AD(2012)020-e <https://www.venice.coe.int/webforms/documents/?pdf=CDL-
AD(2012)020-e>; Venice Commission, ‘Opinion on the Draft Act amending the Act on the National Council of the 
Judiciary; on the Draft Act amending the Act on the Supreme Court, proposed by the President of Poland, and on 
the Act on the Organisation of Ordinary Courts’ (2017) CDL-AD(2017)031-e 
<https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2017)031-e>; Venice Commission – 
Directorate General of Human Rights and Rule of Law (DGI), ‘Joint Urgent Opinion on amendments to the Law on 
the Common courts, the Law on the Supreme court and some other Laws (2020) CDL-AD(2020)017-e 
<https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2020)017-e>. 
65 Case C-286/12, Commission v Hungary, ECLI:EU:C:2012:687; Case C-619/18, Commission v Poland, ECLI:EU:C: 
2019:531; Case C-192/18, Commission v Poland, ECLI:EU:C:2019:924. 
66 Venice Commission, ‘Opinion on the law on administrative courts and the law on the entry into force of the law 
on administrative courts and certain transitional rules’ (2019) CDL-AD(2019)004-e 
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was prematurely brought to an end and its function was transferred to a new agency set up by 
the government (National Agency for Data Protection and Freedom of Information) without the 
guarantees of independence that the prior office had.72 The Polish ombudsman was also 
targeted by the PiS government and was the subject of many political attacks.73 

In both countries, the President of the Republic is a loyal ally of the governing party who does 
not exercise any significant political or constitutional control to block legislative reforms 
undermining the Rule of Law. In August 2010 the ruling majority of the Hungarian parliament 
elected Pál Schmitt, then MEP of Fidesz, Head of State. When he resigned in 2012 after his 
plagiarism scandal, he was replaced by János Áder, another prominent politician of the Fidesz 
party. In Poland, Andrzej Duda was elected President of the Republic in 2015, a few months 
before the entry into government of the PiS and he was re-elected in 2020 with the full support 
of the ruling party and public media controlled by the PiS.74 

Finally, it should be mentioned that in Hungary the head of the State Audit office is a former 
MP of Fidesz and the president of the National Bank is a former member of the Orbán 
government. 

The Fidesz majority reformed the system of local government as well and created a radically 
centralized system leaving little more than a breath of autonomy and power for 
municipalities.75 With the entry into force of the new Fundamental Law and its implementing 
legislation, the constitutional protection, the competences and the financial autonomy of 
municipalities, and consequently their ability to act as a counterbalance to the power of the 
central government has been reduced to a significant extent, and nothing shields them from 
further centralization. 

3.1.2 Media freedom and media pluralism76 

The Fidesz government used its parliamentary supermajority to rewrite the regulation on the 
oversight of both public and private media.77 The newly created Media Council was put in charge 
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of reviewing media content, including the content of news outlets.78 The Fidesz government 
has full control over the selection of the members and the chair of the Media Council. New 
legislation was also introduced in Poland to set up a National Media Council which was 
authorized to appoint and dismiss members of the public media service bodies and the right to 
control public broadcasters. The Council was given extensive powers with regard to the funding 
of public service media broadcasters as well. 

In addition, legislative and political measures are put in place regularly in Hungary to make the 
work of independent journalists more difficult, e.g. by suspending their parliamentary 
accreditation or denying their entry into refugee camps.79  

The control over the public media in Poland was introduced already three months after the 
2015 parliamentary elections. As a result, a politician affiliated with the ruling party became 
the head of the public television. Numerous journalists were fired from public television and 
public radio.80 New supervisory body of public media was established (National Media Council) 
controlled by the representatives of the ruling party. The new body was assigned with powers 
reserved for a constitutional body – National Broadcasting Council. Despite such legislative 
amendment was found unconstitutional in December 2016, the ruling still has not been 
implemented. The evening news in the main channel (TVP) provides propaganda for the ruling 
party, attacking opposition, European Union and entities expressing criticism towards PiS 
politics.81 Finally, the idea of media repolonization is being constantly discussed. Its main is to 
‘to increase domestic ownership’ with regards to private media in Poland. ‘As some PiS 
politicians argue that foreign-owned media outlets carry deliberately unfavourable coverage of 
the current government in an effort to undermine it.’82 The first step in taking control of 
independent media in Poland was done in December 2020 when PKN Orlen – state own refinery 
– bought media group Polska Press, which owned more than 20 local newspapers and more 
than 100 local weeklies.83 
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Oligarchs close to the Fidesz government have been working relentlessly on making the 
continuous operation of independent news portals impossible. As a result of carefully drafted 
legislative acts and complex business strategies, Fidesz related oligarchs have acquired an 
overwhelming dominance in the sphere of private media.84 The public service media is under 
the complete control of the Fidesz government and does not even try to appear impartial and 
independent.85 

3.1.3 Civil society 

Legislative measures were introduced in Hungary to intimidate human rights NGOs and think 
tanks and to make their work much more burdensome. In 2017, the governing majority passed 
a law (the so-called lex NGO) requiring civil society organizations that receive more than HUF 
7.2 million annually from foreign sources to register as organizations ‘receiving support from 
abroad’ and to indicate this label in all their publications and on their websites.86 One year later 
the Hungarian government enacted a law (the so-called Stop Soros legislative package) which 
criminalized activities that support asylum and residence applications and introduced a special 
tax on ‘immigration-supporting activities’.87 The legislative measures were accompanied by 
very intensive smear campaigns portraying NGOs as ‘foreign agents’ or ‘Soros mercenaries’ 
conspiring against Hungary.88 Finally, it should be mentioned that the Hungarian government 
indirectly finances certain civil society organizations (i.e. GONGOs, government-organized non-
governmental organizations), such as the Center for Fundamental Rights (Alapjogokért 
Központ)89 to mislead the public opinion by creating the illusion that certain NGOs actually 
support the government’s illiberal reforms. 

In Poland the public television controlled by the government organized in 2016 a smear 
campaign against NGOs, suggesting their non-transparent links with the opposition and George 
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Soros. Political agenda of the ruling party affects directly NGOs dealing with equality, ecology, 
LGBT, refugees.90 The government announced the need to build a ‘new civil society’.91 It was 
followed by new laws regulating access to public funding for NGOs, according to which decision-
making process regarding access to public funds was centralized.92 New institution was created 
to oversee funding for civil society – National Institute of Freedom—Center for Civil Society 
Development. This Institute is mandated to determine which civil society organizations receive 
public funds.93 According to the OSCE/ODIHR94, the law should have provided more safeguards 
against potential government interference in the National Institute of Freedom. 95 Such 
insufficient safeguards allow to implement the above biased approach in funding decisions.96 
Furthermore, numerous abnormalities were detected in competition for public funds.97 
Recently a draft law on NGOs transparency was published by the Ministry of Environment. It 
was prepared without consultations with stakeholders. New law will impose a special obligation 
to inform about being financed from abroad.98 

3.1.4 Time of emergency – reactions to the COVID pandemic 

Hungary 

On 11 March 2020, the Hungarian government declared a ‘state of danger’ by Government 
Decree no. 40/2020 on the basis of Articles 15(1) and 53 of the Fundamental Law, even though 
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these provisions did not provide a clear legal basis for the introduction of a special legal order 
in the case of a pandemic.99 During the state of danger, the government is authorized to 
temporarily suspend the enforcement of certain laws (including parliamentary acts), depart 
from statutory regulations and implement additional extraordinary measures by decree. 
Fidesz- immediately started to issue government decrees, but several legislative matters having 
only indirect (if any) connection to the pandemic were regulated by the executive. 

In order to dispel the constitutional concerns and to prolong the effect of the governmental 
emergency decrees, an authorization bill was submitted to parliament and enacted in an urgent 
procedure. Act XII of 2020 on the defence against the coronavirus, or the ‘Enabling Act’ as it 
was referred to in general, gave a practically unlimited authorization to the government to 
regulate every matter necessary to guarantee the health and security of the citizens and the 
stability of the economy. Not only that the parliamentary act did not limit the delegation of 
power in time, the executive was authorized to prolong the effect of its own decrees. The 
constitutional guarantees, such as the National Assembly’s right to revoke the authorization 
and the Constitutional Court’s competence to review the governmental emergency decrees, 
were illusory in light of the political reality. 

A very large number of measures were put in place by government decrees. Some of them 
regulated matters concerning the operation of state organs (such as the National Assembly, 
the ordinary courts, the municipalities and the President of the Republic) and fundamental 
rights which would have required parliamentary legislation. Nothing justified the 
implementation of these measure by government decree, especially because the National 
Assembly was in session during the whole time but it was occupied with issues having nothing 
to do with the pandemic, such as the ending of the legal recognition for transgender and 
intersex people.100 The executive manifestly overstepped the acceptable limits of its 
authorization e.g. when it used its special legislative power as a weapon in their fight against 
opposition-led municipalities, as the case of the city of Göd clearly exemplifies.101  

The National Assembly eventually ended the state of danger but adopted another legislation 
which yields similar results as the original Enabling Act with more subtle tools. The most 
concerning step in the introduction of the so-called ‘state of medical emergency’ as a sort of 
special legislative order built into ordinary law which can evade the guarantees that accompany 
states of emergency regulated in the constitution. The law practically gives the government 
back the almost unlimited decree power without any meaningful parliamentary or 
constitutional control.102 
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Poland 

Successive laws passed as part of the fight against the virus have given the government even 
more power without any effective control. Between March and October 2020, a number of 
laws were passed to combat the epidemic and its consequences, both in terms of health, social 
and economic dimensions of the problem. According to Article 228 of the Constitution in 
situations of particular danger, if ordinary constitutional measures are inadequate, any of the 
following appropriate extraordinary measures may be introduced: martial law, a state of 
emergency or a state of natural disaster. Certainly, the spread of the coronavirus created 
a situation that justified the application of extraordinary measures provided for in the 
Constitution. However, the Polish government decided not to introduce a state of emergency 
or a state of natural disaster, knowing that such action would lead to an automatic 
postponement of presidential elections, what the rulers wanted to avoid. Thus, for purely 
political reasons they decided to introduce a new kind of extraordinary state in the ‘COVID 
Act’,103 which introduced a number of far-reaching restrictions on civil rights and freedoms, 
including economic freedoms, freedom of movement, freedom of assembly or the right to a 
fair trial.104 

In the very beginning of February 2020, the Marshal of the Sejm announced that the 
presidential elections would be held on 10 May 2020,105 however due to the pandemic the 
parliament started to consider adapting the presidential elections to the situation of the 
pandemic and imposed restrictions. The Act of 6 April 2020 on the special rules for holding 
general elections for the President of the Republic of Poland was designed to prevent an 
automatic postponement of the presidential elections scheduled for May.106 The way the new 
law was adopted was criticized by ODIHR-OSCE.107 The statute marginalized the role of the 
electoral administration in favour of the political authorities, i.e. the Minister of State Assets 
and the Minister of Foreign Affairs, who were to organize the election process through the 
postal company. As the Polish Supreme Court put it: The act in question interferes with the 
constitutional essence of the elections for the President of the Republic of Poland to such an 
extent that, in fact, it transforms them into a specific postal service.[…] Thus, the bodies 
responsible for holding elections are inherently devoid of the attribute of impartiality, which calls 
into question the reliability of the entire electoral process, especially when one takes into 
account the fact that, according to the Act, executive regulations issued by the above-mentioned 
bodies are to be significant sources of law regulating the course of presidential elections108. The 
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organization of the elections started despite the fact that the Act of 6 April 2020 had not 
entered into force yet. The Minister of State Assets coordinated ‘postal voting’ without any 
binding legal ground. His actions cost approx. 70 million PLN. Furthermore, personal data – 
without legal basis – have been transferred to the Postal Office by the Ministry of Digitization.109 
However, on 6 May 2020 the leaders of two coalition parties announced that the presidential 
elections will not take place on 10 May 2020. They assumed that the Supreme Court would 
declare the elections void, which would allow to set new date when the elections will be held.110 
It was unprecedented situation when private statement of two MPs de facto amended the 
binding law. Setting new election calendar caused doubts whether such procedure meets the 
constitutional standards. Finally, however, the elections were held on 28 June and 12 July 2020 
and President Andrzej Duda won the second term. 

3.2 Political competition 

3.2.1 Elections 

Since 2011, the Hungarian governing party has systematically re-regulated every single aspect 
of the electoral system to create a tilted electoral playing field.111 The numerous changes 
introduced to the regulation of parliamentary elections can be summarized in the following 
trends: (i) enhancing the majoritarian character of the system, (ii) favouring the stronger parties 
at the expense of the smaller ones, (iii) dividing the opposition by legislative measures and 
making their cooperation more difficult, (iv) guaranteeing the dominance of the governing 
majority in the media, (v) ensuring the political loyalty of the electoral supervisory organs and 
(vi) making the effective enforcement of the electoral rules complicated. Due to these reforms, 
the ruling Fidesz party112 could repeat its landslide victory and keep its constitutional majority 
in the parliament in 2014 and 2018 despite the decrease of its popular support. The last general 
elections in 2018 were free but could not be considered fair anymore.113 

                                                           

<http://www.sn.pl/aktualnosci/SitePages/Wydarzenia.aspx?ItemSID=630-0dc69815-3ade-42fa-bbb8-
549c3c6969c5&ListName=Wydarzenia>.  
109 ‘Koronawirus i wybory. MC przekazało Poczcie Polskiej dane obywateli na podstawie ustawy o tarczy 2.0’ (5 
May 2020) Ombudsman Office <https://www.rpo.gov.pl/pl/content/ministerstwo-przekazalo-poczcie-dane-na-
podstawie-ustawy-o-tarczy>.  
110 Patryk Michalski, Urszula Gwiazda, ‘Jest wspólne oświadczenie J. Kaczyńskiego i J. Gowina w sprawie wyborów’ 
(6 May 2020) RMF <https://www.rmf24.pl/raporty/raport-wybory-prezydenckie2020/najnowsze-fakty/news-jest-
wspolne-oswiadczenie-j-kaczynskiego-i-j-gowina-w-sprawi,nId,4480511>.  
111 Council for Democratic Elections – Venice Commission, ‘Joint Opinion on the Act on the Elections of Members 
of Parliament of Hungary’ (2012) CDL-AD(2012)012-e 
<https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2012)012-e; http://cjssp.uni-
corvinus.hu/index.php/cjssp/article/view/231>. 
112 Technically it is a Fidesz-KDNP (Christian-Democratic People’s Party) coalition. KDNP is a tiny party that would 
probably not get into Parliament on its own. At the first and second democratic elections after the changes KDNP 
hardly reached the necessary 5 % threshold and after the third and fourth democratic elections it did not make it 
into the Hungarian Parliament. At the fifth democratic elections in 2006 it formed an alliance with Centrum Party 
and received 5.95 % of the votes, whereas in 2010 it received 9.32 % of the votes after having joined a party 
alliance with Fidesz. The insignificance of KDNP allows us to abbreviate for the sake of brevity: whenever the term 
“Fidesz government” is used the Fidesz–KDNP political alliance is meant. 
113 Office for Democratic Institutions and Human Rights, ‘Limited Election Observation Mission Final Report, 
Hungary, Parliamentary elections’ (8 April 2018) <https://www.osce.org/odihr/elections/hungary/373603>. 
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The regulation of the municipal elections was reshaped as early as 2010 by the Fidesz 
government.114 Most of the important changes were disguised as mere technicalities, but they 
actually left a significant impact on local representation which can be summarized in the 
following two general trends. Firstly, the reduction of the number of seats in local assemblies 
limited the sphere of interaction between the voters and their representative body. Secondly, 
the new rules on standing for election and the weakening of the proportional elements of the 
system put the smaller (opposition) parties and civil organizations in a disadvantageous position 
and made party affiliation of candidates more important also in electoral units traditionally led 
by politically independent officeholders. 

In addition to the amendments to the electoral regulation favouring the Fidesz candidates in 
both the parliamentary and the general elections, the governing party’s chances of success 
were furthered by additional unethical and unlawful campaign tactics, such as the exclusion of 
paid political ads from public service tv channels, the biased coverage of candidates in the 
public media, the lack of distinction between government communication and the campaign of 
the governing parties (as candidate organizations), the shrinking possibilities for opposition 
parties to reach out to the voters and so on.115 

In Poland the law on elections was amended in December 2017 and January 2018 and 
concerned the changes in electoral administration. 116 According to the new bill, only two of the 
nine members would be judges, the rest being appointed by the political factions represented 
in the Sejm according to their respective share of seats. That might entail a considerable 
politicisation of the National Electoral Commission.117 The main factor affecting the elections 
results is a biased coverage by the public media. The ODIHR-OSCE monitoring mission in its final 
report regarding presidential elections in Poland found that the ‘public broadcaster (TVP) failed 
in its legal duty to provide impartial coverage, which could offset the editorial bias of the private 
media. Instead, TVP acted as a campaign vehicle for the incumbent.’118 With regards to 
parliamentary elections ‘the coverage of the ruling party was often intertwined with the 
coverage of the government, with its achievements often being attributed to PiS.’119 

3.2.2 Political opposition 

Besides the changes to the regulation on elections creating a tilted playing field of political 
competition, opposition parties and MPs have also been affected by much more targeted 

                                                           
114 Viktor Z. Kazai, János Mécs, ‘Local Elections in Hungary: the Results in Context’ (14 October 2020) VerfBlog 
<https://verfassungsblog.de/local-elections-in-hungary-the-results-in-context/>. 
115 Gábor Polyák, ‘Political communication in the Hungarian election campaign’ (4 April 2018) Media Governance 
and Industries Lab Blog <https://univiennamedialab.wordpress.com/2018/04/04/political-communication-in-the-
hungarian-election-campaign/>; Office for Democratic Institutions and Human Rights, ‘Limited Election 
Observation Mission Final Report, Hungary, Parliamentary elections’. 
116 Anna Rakowska-Trela, ‘Current Amendments to Polish Electoral Law in the Light of European Standards’ (2018) 
47(3) Polish Political Science Yearbook, pp. 457–466 (p. 462). 
117 Analiza skutków niektórych zmian w Kodeksie Wyborczym proponowanych w projekcie (Fundacja Batorego, 
2017), p. 5. 
118 Poland, Presidential Election, 28 June and 12 July 2020: ODIHR Special Election Assessment Mission Final Report 
(23 September 2020), p. 3 <https://www.osce.org/odihr/elections/poland/464601>. 
119 Poland, Parliamentary Elections, 13 October 2019: Final Report (14 February 2020), p. 19 
<https://www.osce.org/odihr/elections/poland/446371>. 
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legislative and political measures. In the Hungarian National Assembly, the disciplinary 
proceedings have been used by the Speaker to silence the opposition MPs who have adopted 
unconventional forms of parliamentary speech and behaviour to protest controversial 
legislative acts.120 It was their response to the governing majority’s unwillingness to cooperate 
with them even in the case of significant reforms such as the enactment of the new 
constitution.121 Further legislative changes were introduced to increase the severity of the 
disciplinary regulation and curtail the rights of the opposition, including their right to enter and 
receive information from public institutions such as the seat of the national public service 
media or refugee camps.122 It should also be mentioned that the State Audit Office, headed by 
a former politician of Fidesz, launched proceedings against parliamentary opposition parties 
several times, some of them resulting in the temporary suspension of their state funding.123 
Fines were also imposed on opposition parties by the National Election Commission constituting 
a violation of their freedom of expression.124  

In Poland the role of the opposition in the legislative process has been radically marginalized. 
Furthermore, on numerous occasions the parliamentary rules were violated in order to 
guarantee that the draft law would be passed. The higher chamber of the parliament – the 
Senate – is controlled by the opposition with a slight majority. It is the Senate, where public 
consultation of draft laws adopted by Sejm are conducted with respect to the most 
controversial laws. On a political level however, the opposition is often criticized for being not 
prepared and for being not innovative enough in order to win the elections.125 

3.3 Spheres of autonomy 

The Fidesz government has a long history of curtailing the freedom of the arts and sciences 
which can be summarized with the following list of the most significant measures: (i) 
the reduction of the financial autonomy of higher education institutions and the eventual 
introduction of the ‘chancellor system’,126 (ii) the amendment to the act on higher education 

                                                           
120 Judgment of the European Court of Human Rights [GC] in the cases Karácsony and Others v. Hungary, and Szél 
and Others v. Hungary (17 May 2016) Appl. nos. 42461/13 and 44357/13; Viktor Z, Kazai, ‘The Emerging Trend of 
Parliamentary Performance: Freedom of Expression in the Hungarian National Assembly’ (2 December 2018) 
VerfBlog <https://verfassungsblog.de/the-emerging-trend-of-parliamentary-performance-freedom-of-
expression-in-the-hungarian-national-assembly/>. 
121 Viktor Z. Kazai; ‘The Instrumentalization of Parliamentary Legislation and its Possible Remedies: Lessons from 
Hungary’ (2019) 23 Jus Politicum <http://juspoliticum.com/article/The-Instrumentalization-of-Parliamentary-
Legislation-and-its-Possible-Remedies-Lessons-from-Hungary-1309.html>.  
122 Viktor Z. Kazai, ‘Silencing the Opposition in Hungary: Parliamentary Reform for Christmas’ (11 December 2019) 
VerfBlog <https://verfassungsblog.de/silencing-the-opposition-in-hungary/>. 
123 Tom Szigeti, ‘Months Before Election, Hungary’s State Audit Office Fines 6 Opposition Parties for Various 
Infractions – UPDATED’ (1 October 2018) Hungary Today <https://hungarytoday.hu/months-election-hungarys-
state-audit-office-fines-6-opposition-parties-various-infractions-71178/>; Péter Cseresnyés, ‘DK: State Audit 
Office Suspension of Party Funding ‘Politically Motivated’’ (22 May 2020) Hungary Today 
<https://hungarytoday.hu/dk-state-audit-office-suspension-of-party-funding-politically-motivated/>. 
124 Judgment of the European Court of Human Rights [GC] of 20 January 2020 in the case of Magyar Kétfarkú Kutya 
Párt v Hungary, Appl. no. 201/17.  
125 Claudia Ciobanu, ‘Election Blues: Why Poland’s opposition keeps loosing’ (22 July 2020) Balkan Insight 
<https://balkaninsight.com/2020/07/22/election-blues-why-polands-opposition-keeps-losing/>. 
126 Gergely Kováts, Recent Developments in the Autonomy and Governance of Higher Education Institutions in 
Hungary: the Introduction of the Chancellor System (Corvinus University of Budapest Digital Press, 2015) 
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making the continuous operation of Central European University in Budapest impossible,127 (iii) 
the revocation of all permissions given to the MA programs in gender studies,128 (iv) the radical 
reorganization of the structure and financing of the research, development and innovation 
system,129 including the deprivation of the Hungarian Academy of Sciences of its research 
network and the strengthening of the government’s influence in financing research activities. 
As a result of these measures (self)censorship has reappeared in Hungary decades after the fall 
of the socialist dictatorship.130  

The Orbán regime has also launched a culture war as a response to the ‘repression’ of Christian-
conservative artists and values by the ‘post-communist leftist-liberal’ elite with the aim of 
redistributing cultural positions and resources. This culture war has been fought on multiple 
fronts:131 from media policy to education, from symbolic politics to cultural heritage, but the 
theatre arts is a field which has been particularly targeted. 

In Poland private media remain independent, however are being targeted with attempts to 
impose high administrative fines.132 Also local self-government and local authorities remain 
important political actor(s) in the political scene in Poland. Finally, the University remain 
independent, but their role in public debate is being marginalized. The recent statement of the 
Minister of Science about possibility of funds cutting, due to allowing the students to participate 
in anti-abortion demonstrations, might cause chilling effect in future.133 

 

  

                                                           

<https://www.researchgate.net/publication/295706341_Recent_Developments_in_the_Autonomy_and_Govern
ance_of_Higher_Education_Institutions_in_Hungary_the_Introduction_of_the_Chancellor_System>. 
127 Venice Commission, ‘Opinion on Article XXV of 4 April 2017 on the Amendment of Act CCIV of 2011 on National 
Tertiary Education’ (2017) CDL-AD(2017)022-e <https://www.venice.coe.int/webforms/documents/?pdf=CDL-
AD(2017)022-e>; Case C-66/18, European Commission v Hungary, ECLI:EU:C:2020:792. For an immediate analysis 
see Petra Bard,’ A Strong Judgment in a Moot Case: Lex CEU before the CJEU’ (12 November 2020) RECONNECT 
Blog <https://reconnect-europe.eu/blog/a-strong-judgment-in-a-moot-case-lex-ceu-before-the-cjeu/>.  
128 Andea Pető, ‘Attack on Freedom of Education in Hungary. The case of gender studies’ (24 September 2018) LSE 
blog <https://blogs.lse.ac.uk/gender/2018/09/24/attack-on-freedom-of-education-in-hungary-the-case-of-
gender-studies/>. 
129 Viktor Z. Kazai, ‘Act no. LXVIII of 2019 on the structure and financing of the research, development and 
innovation system (2/2019)’ (2019) Osservatorio sulle fonti 
<https://www.osservatoriosullefonti.it/rubriche/sources-of-law-in-the-european-union-member-
states/hungary/2516-osf-2-2019-ungheria-2>. 
130 Zsolt Körtvélyesi, ‘Fear and (Self-)Censorship in Academia’ (16 September 2020) VerfBlog 
<https://verfassungsblog.de/fear-and-self-censorship-in-academia/>. 
131 Hungarian Network of Academics, ‘Hungary Turns its Back on Europe. Dismantling Culture, Education, Science 
and the Media in Hungary 2010-2019’ (2020) <http://mek.oszk.hu/20200/20273/20273.pdf>. 
132 Charles Davies, ‘Polish regulator fines US-owned broadcaster over protests coverage’ (12 December 2017) The 
Guardian <https://www.theguardian.com/world/2017/dec/12/poland-media-regulator-fines-broadcaster-tvn-sa-
protests-coverage>; ‘Poland broadcasting regulator’s fine against private broadcaster TVN SA is unjustified and 
disproportionate, says OSCE media freedom representative’ (17 December 2017) 
<https://www.osce.org/fom/362631>.  
133 Adam Leszczynski, ‘Minister Czarnek widzi satanizm i grozi uczelniom odebraniem funduszy za poparcie 
protestu kobiet. Może?’ (31 October 2020) <https://oko.press/czarnek-grozi-uczelniom-odebraniem-funduszy/>.  
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Table 3. Rule of Law backsliding: similarities and differences of key measures implemented by the 

Hungarian and Polish Governments 

 Hungary Poland 

System  
of  
checks and 
balances 

State 

Constitutional Court 
- court-packing 
- competence restrictions  
- procedural hurdles 
- limitation of the court’s freedom of 

interpretation 
- refusal to comply with court 

decisions 
- limitation of access to court 

Constitutional Tribunal 
- court-packing 
- procedural hurdles 
- refusal to comply with court 

decisions 

Judiciary 
- removal of sitting judges 
- centralization of the system of 

judicial self-governance 
- creation of a separate 

administrative judicial system* 
- manipulation of the system of case 

allocation 
- influence over the promotion of 

judges 

Judiciary 
- removal of sitting judges 
- introduction of changes to the 

system of judicial self-governance 
- introduction of changes to the 

disciplinary proceedings 
- influence over the promotion of 

judges 
 

Prosecution service 
- headed by government appointee 

with very wide powers 

Prosecution service 
- the merger of the office of the 

Prosecutor General with that of the 
Minister of Justice 

Ombudsman 
- removal of incumbent ombudsmen 
- reorganization of the ombudsman 

system 

Ombudsman 
- political attacks 
- limited budget 

President of the Republic 
- government appointee, loyal ally of 

the ruling party 

President of the Republic 
- loyal ally of the ruling party 

State Audit Office 
- headed by government appointee 

Supreme Audit Chamber 
- ex loyal ally of the ruling party 

National Bank 
- headed by government appointee 

 National Bank 
- headed by loyal ally of the ruling 

party 

Municipalities 
- restriction of competences and 

financial autonomy 

Municipalities 
- independent from the government 

Media 

Reregulation of supervisory organ  Establishment of additional supervisory 
body over ‘national media’ 

Total control over national public service 
media  

 Total control of public media 

Limited freedom of independent media  

Civil society 
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Legislative measures targeting NGOs Draft amendments targeting NGOs 
financed from the abroad 

Smear campaigns against NGOs Smear campaigns against NGOs 
orchestrated by public television 

Establishment of GONGOs Establishment of GONGOs 

 New institution established – controls 
access to public funds for NGOs 

 COVID pandemic 

introduction of special legal order 
without clear constitutional basis 

further concentration of power in the 
government 

delegation of (de facto) unlimited 
legislative power to the government 

shortcomings of the organisations of 
presidential elections 

Political 
competition 

Elections 

Unilateral re-regulation of the electoral 
system to create a tilted playing field 

Electoral code amended in 2017 in an 
accelerated procedure 

Political influence over the supervisory 
organs 

Judicial model of the supervisory model 
was abandoned, members of the central 
election commission are appointed by 
the Parliament 

Unethical and unlawful campaign tactics Public media fully engaged in supporting 
the ruling party candidates in the 
elections. 

Political opposition 

Curtailment of the rights of opposition 
parties and MPs 

Legislative process has a purely technical 
aim (securing majority of votes) and does 
not provide platform for discussing draft 
laws 

Targeted legal proceedings  Violation of existing provisions of laws 
regarding legislative procedure 

Spheres of 
autonomy 

Arts and sciences 

Limitation of the autonomy of 
universities 

Universities remain independent, 
however underwent major reform in 
2018 

Reorganization of the Hungarian 
Academy of Sciences 

 

Smear campaigns against scholars  

Culture war against the ‘leftist-liberal’ 
elite 

 

 

Source: Authors 

 

4. The ‘false positive’: Catalan independentism and the demands for EU 
intervention against Spain 

Since World War II, the Rule of Law paradigm became very powerful, and has a strong 
legitimizing force in national politics. As a consequence, no government in any part of the world 
today would openly challenge it. State-mandated violations are therefore disguised, whether 
in the form of disguising the reality. (See subchapter 2.2. supra.) This may take the form among 
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others of dismantling separation of powers, while still keeping the semblance of functioning 
state institutions and procedures checking state power (see chapter 3., and especially 
subchapter 3.1.); referencing international practices and importing legal transplants, but 
always the most rights-infringing ones; 134 appeal to national security; or to national 
sovereignty. All these tools are there to prevent European criticism, and more specifically the 
activation of EU tools to enforce the Rule of Law. But sometimes the call for EU intervention in 
relation to Article 2 TEU values is used to advance a domestic political agenda that is a matter 
for national authorities to agree or decide upon. 

The process of secession of Catalonia launched by independentist movements led several 
actors to demand an EU intervention against Spain because of an alleged breach of Article 2 
TEU values. Specifically, those actors argued that Spanish authorities violated the value of 
democracy. Moreover, they condemned the presumed EU inaction. This chapter presents, 
firstly, an overview of these claims to move next to assess the notion of democracy that 
claimants invoked and to discuss how it clashed with the equally central value of the Rule of 
Law. The paper argues that the accusation of Spanish authorities violating Article 2 TEU because 
of not respecting ‘democracy’ constitutes a clear-cut case of false positive. 

4.1 The claim for an EU intervention because of the violation of the value of 
democracy in Article 2 TEU  

Catalan independentist actors voiced extensively the argument that Spain violated Article 2 TEU 
values and, specifically, democracy. Travelling beyond those circles, other EU actors echoed 
those proposals. The claim revolved basically around the refusal of Spanish authorities to hold 
the Catalan government self-convened independence referendum in October 2017. Among 
political actors, the president of the Catalan region, Carles Puigdemont, was one of the first to 
make this claim in 2016 when he asked the Union to treat Catalan and British peoples equally 
(the UK was at the time on the verge of voting for Brexit) and permit them to vote on Catalonia´s 
relation with Spain.135 Puigdemont also announced his commitment to celebrate an 
independence referendum in Catalonia that year, even without the Spanish authorities’ 
consent, and hoped for EU support allowing an independent Catalonia to automatically join the 
EU.136 Before the referendum (that the Constitutional Court had declared illegal137), the Catalan 
government defended it as ‘the best possible democratic tool’ to determine the will of the 
people of Catalonia, and criticized the central government appeal to the Constitutional Court 
to declare the Catalan law allowing to stage an independence referendum unconstitutional for 

                                                           
134 Kim Lane Scheppele, ‘The Rule of Law and the Frankenstate: Why Governance Checklists Do Not Work’ (2013) 
26 (4) Governance: An International Journal of Policy, Administration, and Institutions, pp. 559–562; Kim Lane. 
Scheppele, ‘Not Your Father’s Authoritarianism: The Creation of the "Frankenstate"’ (2013) Newsletter of the 
European Politics and Society Section of the American Political Science Association. 
135 Siobanh McFadyen, ‘Will Brexit spark Catalan independence? President says 'we're watching referendum 
closely'’ (13 May 2016) Express <https://www.express.co.uk/news/world/670152/brexit-Catalan-independence-
President-watching-referendum-closely>. 
136 Dani Cordero, ‘Puigdemont anuncia un referéndum para septiembre de 2017’ (2016) El Pais 
<https://elpais.com/ccaa/2016/09/28/catalunya/1475073376_728603.html>. 
137 Tribunal Constitucional, ECLI:ES:TC:2017:114, available at: 
<https://www.boe.es/boe/dias/2017/10/24/pdfs/BOE-A-2017-12206.pdf>.  
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‘taking us farther away from the democratic standards of the European Union’138. Puigdemont 
also demanded EU intervention for considering that ‘democracy was under a lot of pressure’ in 
Catalonia due to the Spanish government’s violations of ‘European values, civil rights, freedom 
of speech, freedom of information and freedom of assembly’.139 Ada Colau, mayor of 
Barcelona, added to these requests the obligation of the Union to defend Catalan citizens’ 
rights in what she considered was a ‘European conflict’.140  

The same day the illegal referendum was held, Puigdemont asked the Union for a reaction 
‘against the abuses of democracy’ in Spain asking whether this was the Europe that Commission 
President Juncker and EP President Tajani wanted.141 A month later, he published a letter in 
The Guardian denouncing that democracy was denied in Catalonia, and he affirmed that while 
‘the rule of law is accepted across Europe as the guarantee of our rights’, the Spanish 
government was ‘twisting our law to suit his own political ends in blocking the referendum’.142 
This letter reacted to the Spanish authorities’ decision to apply Article 155 of the Spanish 
Constitution as a response of the unilateral declaration of independence on the 27th 
September.143 Article 155 allows the Senate to temporarily suspend a regional statute of 
autonomy and central authorities to take control of the regional administration. 

Other Catalan independentist politicians also asked the EU to mediate. The argument here 
turned towards the effect that the denial of the legal relevance of the referendum had on the 
EU. Thus, they claimed that the violation of fundamental rights that was happening in Spain put 
‘the very EU at risk’ (Raül Romeva, Conseller of Foreign Affairs144) and challenged the Union, 
which preferred to act in defence of democracy in third countries rather than vis-a-vis its own 
Member States (Albert Royo, Secretary general of the Public Diplomacy Council of Catalonia145). 
Oriol Junqueras, Conseller, and one of the most important figures of the procés, reiterated that 

                                                           
138 ‘President Puigdemont: "Europe must be part of the solution"’ (24 January 2017) Press release 
<https://catalangovernment.eu/catalangovernment/news/298378/president-puigdemont-europe-must-part-
solution>.  
139 Carles Puigdemont, ‘Spain’s attempt to block Catalonia’s referendum is a violation of our basic rights’ (21 
September 2017) Guardian <https://www.theguardian.com/commentisfree/2017/sep/21/catalonia-bloack-
catalonia-referendum-rights-mariano-rajoy-carles-puigdemont>. 
140 ‘Mayor of Barcelona calls for EU to mediate in Catalonia’ (28 September 2017) The Local 
<https://www.thelocal.es/20170928/mayor-of-barcelona-calls-for-eu-to-mediate-in-catalonia>. 
141 ‘Puigdemont pide una "reacción" a la UE y reivindica su Gobierno "legítimo"’ (7 November 2017) La Vanguardia 
<https://www.lavanguardia.com/politica/20171107/432705121054/puigdemont-pide-una-reaccion-a-la-ue-y-
reivindica-su-gobierno-legitimo.html>. 
142 Carles Puigdemont, ‘Carles Puigdemont: This is not just about Catalonia. This is about democracy itself’ (6 
November 2017) Guardian <https://www.theguardian.com/commentisfree/2017/nov/06/carles-puigdemont-
catalonia-democracy-spain-catalans>. 
143 ‘El texto íntegro de la declaración de independencia de Catalunya‘ (10 October 2017) La Vanguardia 
<https://www.lavanguardia.com/politica/20171010/431970027817/declaracion-de-independencia-
catalunya.html>. 
144 Jon Henley, Rowena Mason, ‘Catalan referendum: muted response from EU leaders over police crackdown’ (1 
October 2017) Guardian <https://www.theguardian.com/world/2017/oct/01/catalan-referendum-eu-leaders-
remain-muted-over-police-crackdown>. 
145 Michael Birnbaum, ‘Catalan separatists counted on support from the E.U. But they got the cold shoulder.’ (1 
November 2017) Washington Post <https://www.washingtonpost.com/world/europe/catalan-separatists-
counted-on-support-from-the-eu-but-they-got-the-cold-shoulder/2017/11/01/62df9380-be6b-11e7-9294-
705f80164f6e_story.html>.  
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Spain ‘challenged Europe’.146 Catalan pro-independence MEPs Jordi Solé Ferrando and Ramón 
Tremosa, defended that the ‘European Union and European institutions should be concerned 
about what has been going on in Catalonia’.147 They affirmed that the fundamental rights of 
European citizens had been violated, and the EU inaction diminished the Catalan’s faith in the 
Union. 

Reactions from other MEPs added pressure on EU institutions for action against Spanish 
authorities. Thus, Nigel Farage (non-attached),148 Janice Atkinson (ENF),149 Auke Zijlstra 
(ENF),150 Matt Carthy (GUE/NGL),151 as well as various political figures of other EU countries, 
such as Bart Laeremans (Member of the Flemish Parliament)152 and Geert Wilders (Leader of 
the Dutch Party for Freedom),153 showed extremely criticism towards the Union’s silence. 
Other political figures, like Jo Leinen (MEP Germany's Social Democratic Party)154 or Fiona 
Hyslop (Cabinet Secretary for Culture, Tourism and External Affairs of the Scottish 
Government)155 reacted in a more moderated way, but called the EU for intervention and 
mediation in view of the Spanish offenses on democracy. Furthermore, on 4 October 2017, the 
EP organized a debate on the issue during which various MEPs requested the Commission to 
urgently intervene.156 The European Greens also adopted a resolution in November 2017, 
calling for European actors to play a more active role in promoting dialogue and mediating 
between Spain and Catalonia.157 Finally, various members of the Scottish Parliament wrote a 
letter to President of the European Council, Donald Tusk, and President of the Commission, 
Jean-Claude Juncker, ‘urging them to take action to protect the human rights and civil liberties 
of the people of Catalonia and to uphold the principle of self-determination which is enshrined 
within the UN Charter’.158  

                                                           
146 Oriol Junqueras, ‘In defence of democracy to save Europe’ (17 January 2020) Euractiv 
<https://www.euractiv.com/section/justice-home-affairs/opinion/in-defence-of-democracy-to-save-europe/>. 
147 Michael Birnbaum, ‘Catalan separatists counted on support from the E.U. But they got the cold shoulder’. 
148 Will Kirby, ‘EU must condemn Catalonia violence! Farage rages at Brussels silence after chaos in Spain‘ (3 
October 2017) Express <https://www.express.co.uk/news/world/861793/catalonia-referendum-eu-nigel-farage-
independence-spain-police-violence-barcelonas>.  
149 See <https://www.europapress.es/nacional/>.  
150 ‘Tajani defiende la democracia en España tras críticas de eurodiputados de ultraderecha a la actuación policial’ 
(3 October 2017) EuropaPress <https://www.europapress.es/nacional/noticia-tajani-defiende-democracia-
espana-criticas-eurodiputados-actuacion-policial-20171003113349.html.>  
151 Tweet by Matt Carthy <https://twitter.com/mattcarthy/status/1183714391323303937>.  
152 ‘¿Quiénes en Europa apoyan en realidad a los independentistas catalanes?’ (4 October 2017) El Pais 
<https://elpais.com/politica/2017/10/03/actualidad/1507042853_327009.html>. 
153 Ibid. 
154 Bernard Riegert, ‘EU dodges Catalonia independence question’ (2 October 2017) DW 
<https://www.dw.com/en/eu-dodges-catalonia-independence-question/a-40781270>.  
155 Scottish Government, ‘Statement on Catalonia’ (27 October 2017) <https://news.gov.scot/news/statement-
on-catalonia-1?utm_medium=social&utm>.  
156 Constitution, rule of law and fundamental rights in Spain in the light of the events in Catalonia (debate) (4 
October 2017) <https://www.europarl.europa.eu/doceo/document/CRE-8-2017-10-04-ITM-013_EN.html>.  
157 EGP Resolution ‘On the political situation in Catalonia’ (25-26 November 2017) 
<https://europeangreens.eu/sites/europeangreens.eu/files/news/files/9.%20Adopted%20resolution%20Karlstad
%20-%20On%20the%20situation%20in%20Catalonia.pdf>.  
158 Facebook post by Maree Todd MSP, see <https://www.facebook.com/MareeToddMSP/posts/on-behalf-of-
myself-and-over-20-other-snp-colleagues-christina-mckelvie-has-sent/2254188264807715/>.  
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Nonetheless, the calls for EU action did not merely asked for mediation and dialogue. Various 
political actors took the matter to the next level by directly requesting the use of Article 7 TEU 
against the Spanish executive. Several MEPs of the Spanish political party Podemos wrote a 
letter to Commissioners Timmermans and Juncker urging the triggering of Article 7 TEU, 
claiming that it was ‘time to act and avoid further damage to democracy in Spain’.159 Other 
MEPs such as Marcel de Graff (ENF) or Ryszard Legutko (ECR), also suggested such an European 
reaction in the EP debate on the Catalan issue by comparing the situation in Spain to that in 
Poland and Hungary and accusing the Union of applying ‘double values and double 
standards’.160 

In summary, a significant number of actors demanded more involvement of the European 
Union in the conflict in the light of the celebration of the secession referendum. The claimants 
considered that the Spanish government was not respecting the democratic aim of the Catalan 
people of deciding about independence, neither the Rule of Law in Catalonia. Most of the 
requests asked for mediation on the part of EU institutions. Nonetheless, some of them went 
beyond, and directly requested the Union to use Article 7 TEU. 

4.2 The soundness of the democracy violation claim  

All claims on the violation of democracy shared a basic assumption: secession is legitimate if 
sustained in a majority will of the population in question. This is exactly the fundamental 
message behind the Catalan claims for EU intervention: the Union must mediate because the 
Spanish government does not allow the vote. Nonetheless, as some authors have pointed 
out161 the apparent soundness of the appeal to democracy present important weaknesses. 

Firstly, the claim assumes an unlimited notion of democracy: democratic means can justify any 
end whatsoever. This notion of ‘unbounded’ or ‘unlimited’ democracy clashes with the 
Western European models of constitutional democracy in which certain ends are either 
prohibited or cannot be approved without large majorities and significant procedural hurdles. 
The reason for this protection is the superior moral value that they may have. Let´s take an 
example of a good protected by constitutions (absurd as it may sound): the prohibition of 
slavery. Can we imagine that a democratic majority vote would re-introduce slavery? Probably, 
the answer is that it is morally unacceptable that a majority approves slavery. Some would 
argue that slavery and independence are significantly different moral goods. Fundamentally, 
most people would consider ‘slavery’ as an illegitimate objective, while secession appears a 
legitimate one. Both share their exclusion from ordinary democratic politics and the 
instruments that sanction the legitimacy/illegitimacy and protect those types of goods against 
changing majorities are, precisely, constitutions. Naturally, the ‘protected’ goods are not frozen 
in time and they can be amended, but the mechanism to change them is, precisely, through 

                                                           
159 A letter of five Podemos MEPs to Frans Timmermans, available at: 
<https://d3cra5ec8gdi8w.cloudfront.net/uploads/documentos/2017/10/02/_lettertotimmermanssituationincata
lonia_a5cd9333.pdf>.  
160 Constitution, rule of law and fundamental rights in Spain in the light of the events in Catalonia (debate). 
161 Carlos Closa, ‘A critique of the theory of democratic secession’ (2019) Between Democracy and Law The 
Amorality of Secession, pp.48-60. 
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the established constitutional procedures. In summary, democracy cannot be constructed as 
opposed to constitutionalism. 

A second flaw in this conception refers to the notion of self-determining people/demos. On the 
one hand, this democratic decision must rely on a pre-democratic configuration of the demos 
(i.e. there is not a previous democratic selection of the individuals that compose the demos). 
At the end, this democratic construction relies heavily on ‘community’ and ‘identity’. On the 
other hand, this configuration implies the exclusion of those that may be deeply affected by 
the decision. As Commissioner Timmermans put it, ‘Those directly concerned are all 46 million 
Europeans who are Spanish citizens. Those indirectly concerned are all Europeans who are 
citizens of all the other Member States’, said Commissioner Frans Timmermans.162 

The third flaw within the claim of democracy violation is the identity established between 
democracy to majoritarianism, while forgetting about other essential elements of it such as the 
Rule of Law or the protection of fundamental rights (particularly of those who belong to 
minorities). Democracy is a complex concept that cannot be reduced merely to the idea of 
voting. The Rule of Law is inseparable of the very idea of democracy. In fact, the democratic 
argument served to cancel all breaches of the Rule of Law of the pro-independentist organizers 
of the referendum. The next subchapter explores, precisely, the succession of Rule of Law 
breaches. 

4.3 Rule of law: can the majoritarian will of the people prevail over the law? 

Democracy and Rule of Law are two intertwined concepts that are inseparable from one 
another: for democratic process to have guarantees and protect the fundamental rights of the 
people, they must be sustained on the law. Pro-independentism Catalan authorities twisted the 
idea of the Rule of Law or merely bypassed it to make it fit their aims, without taking into 
account that it is a concept based on core elements, all which must be fulfilled for the Rule of 
Law to be ensured (see in this regard the Rule of Law checklist of the Venice Commission163 or 
the European Commission’s definitions164). In this sense, we can identify four main aspects in 
which the Catalan authorities breached the Rule of Law. 

Firstly, the Catalan politicians assumed more powers than the ones that really correspond to 
the Catalan region, as established in the regional constitution. Precisely, the law on the 
referendum165 lacked legal foundation either in the Spanish or regional constitution. To bypass 
this Rule of Law requirement, the independentist dominated Catalan Parliament granted the 
referendum law and the Law of juridical transition and foundation of the Republic166 as the 

                                                           
162 Constitution, rule of law and fundamental rights in Spain in the light of the events in Catalonia (debate). 
163 Venice Commission, ‘Report on the Rule of Law’ (2014) CDL-AD(2011)003rev-e; COM(2014) 158 final (n 2) 4.  
164 Communication from the Commission to the European Parliament, the European Council and the Council, 
Further strengthening the Rule of Law within the Union: State of play and possible next steps (3 April 2019) 
COM(2019) 163.  
165 LEY 19/2017, de 6 de septiembre, del referèndum de autodeterminación, available at: 
<https://www.boe.es/ccaa/dogc/2017/7449/f00001-00012.pdf>.  
166 LEY 20/2017, de 8 de septiembre, de transitoriedad jurídica y fundacional de la República, available at: 
<http://portaldogc.gencat.cat/utilsEADOP/PDF/7451A/1633637.pdf>.  
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supreme law of the land. The Constitutional Court declared both of them illegal.167 This meant 
that the whole process lacked legality (and legitimacy) from the point of view of all existing 
Spanish and Catalan law. 

Thirdly, these mentioned laws lacked any procedural guarantees in their enactment. Pro-
independentist majorities adapted ad hoc parliamentary rules of procedure for fast-tracking 
independence legislation. Their approval was possible via an in situ urgent amendment of the 
agenda and against the legal opinion of Parliament´s legal advisors. The approval required a 
single majority and, in fact, the referendum law was passed by 72 votes in favour (out of 135 
seats), 10 abstentions, whilst 53 MPs walked out in protest. This ad hoc majority is smaller than 
the one required to reform the Statute of Autonomy or even to elect the Director of Catalan 
TV. 

A third and non-insignificant Rule of Law breach refers to the sustained and premeditated 
disobedience to the Constitutional Court’s rulings. This was one of the main arguments used by 
the European authorities not to accept the result of the referendum, nor the later unilateral 
declaration of independence.168 In words of Frans Timmermans: ‘Our Union is not a state but 
it is a community of law. We must never lose sight of this. There is general consensus that the 
regional government of Catalonia chose to ignore the law when organising the referendum held 
last Sunday, the Spanish Constitutional Court having suspended the Catalan laws on the 
organisation of the referendum’.169  

The Rule of Law is, of course, about respecting the law, but this respect cannot be selective (i.e. 
we only respect those laws that we like or favour us). Independentist leaders consciously 
decided to bypass respect for the law in favour of the impoverished notion of democracy 
described above. Given the intertwined character of both democracy and Rule of Law, 
democracy cannot exist in the absence of the latter. To create an image of respect for Rule of 
Law, independentist leaders chose instead to comply only with laws created ad hoc by means 
of ad hoc procedural mechanisms.  

EU authorities let this point clear several times in in relation to the secessionist process : ‘We 
have always said that we would follow and respect the rulings of the Spanish constitutional 
court and the decisions of the Spanish parliament’, claimed Juncker, President of the EC170 (a 

                                                           
167 Tribunal Constitucional, Recurso de inconstitucionalidad n. 4334-2017, contra la Ley del Parlamento 
de Cataluña 19/2017, de 6 de septiembre, del Referéndum de 
Autodeterminación, available at : <https://www.boe.es/boe/dias/2017/09/08/pdfs/BOE-A-2017-10287.pdf>; 
Tribunal Constitucional, Recurso de Inconstitucionalidad n. 4386-2017, contra la Ley 20/2017, de 8 de 
septiembre, de la Comunidad Autónoma de Cataluña denominada «Ley de 
transitoriedad jurídica y fundacional de la República», available at: 
<https://boe.es/boe/dias/2017/09/13/pdfs/BOE-A-2017-10453.pdf>.  
168 Tribunal Constitucional, ECLI:ES:TC:2017:124, available at: 
<https://www.tribunalconstitucional.es/NotasDePrensaDocumentos/NP_2017_085/2017-4386STC.pdf>.  
169 Constitution, rule of law and fundamental rights in Spain in the light of the events in Catalonia (debate). 
170 Eric Maurice, ‘Juncker: Catalonia's independence vote must be legal’ (14 September 2017) EUobserver 
<https://euobserver.com/beyond-brussels/139021>.  
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position shared by the presidents of the European Parliament171 and the European Council172). 
Hence, consequently, the EU has consistently rejected the claim of the legitimacy of democratic 
secession raised by Catalan pro-independentist.173 

4.4 Conclusion on majoritarianism, democracy and the Rule of Law 

Contrary to the claims of EU aloofness, the Union has addressed the secessionist process 
several times. Against the demands of pro-secession actors, with the EU legal order it would be 
totally impossible to uphold a claim based on democracy (majoritarianism) above the 
protection of the Rule of Law. In essence, some illiberal governments within the EU that make 
their majorities the only yardstick to judge the legitimacy of their policies and laws have 
defended the same principle (and even these majorities may be the result of distorted election 
laws and/or media capture). In fact, the Hungarian government declared that Hungary would 
‘respect the will of the people’ if Catalonia goes ahead with a referendum on independence, 
since according to government spokesperson Zoltán Kovács ‘The will of the people is always 
what matters, that’s the position’.174 This coincidence in claims between Catalan 
independentist and illiberal governments alerts about the distortion and misinterpretation 
behind the unqualified appeal to ‘democracy’ in order to justify the secessionist process. Even 
though the reaction of the Spanish government may have lacked political vision, there is no 
question that responses to the independence movement are in line with the Rule of Law and 
claims that it violated Article 2 TEU values are an attempt to create a ‘false positive’. 

5. Tools to enforce the Rule of Law in the Member States 

As proven in the above chapters, the Copenhagen dilemma is a very vivid one in the EU. Future 
Member States are filtered for their compliance with the Rule of Law before they accede to the 
Union (Article 49 (1) EU), but no similar method exists to supervise adherence to these 
foundational principles after accession. A gap emerged between the proclamation of 
foundational values and principles, and their actual enforcement. Whereas before accession 
the most severe sanction could be imposed on a prospective member country – namely 
disregard of EU values might result in not being able to join the EU –, there is no similar scrutiny 
after accession.175 

The Copenhagen dilemma exists despite the fact that the Union, under the current treaty 
configurations, is already a rule-of-law actor, relying on a set of policy and legal instruments, 
                                                           
171 ‘Texto íntegro del discurso de Antonio Tajani’ (20 October 2017) Larazon, available at: 
<https://www.larazon.es/cultura/texto-integro-del-discurso-de-antonio-tajani-CF16642176/>.  
172 Tweet by Charles Michel, available at: <https://twitter.com/eucopresident/status/914857841135177729>.  
173 Carlos Closa, ‘Secession from a Member State and EU Membership: The View from the Union’ (2016) 12(2) 
European Constitutional Law Review, pp. 240-264. 
174 Jacopo Barigazzi, ‘Hungary to ‘respect’ will of people in Catalonia vote’ (18 September 2017) Politico 
<https://www.politico.eu/article/hungary-to-respect-will-of-people-in-catalonia-vote/>. 
175 “Once this Member State has joined the European Union, we appear not to have any instrument to see whether 
the rule of law and the independence of the judiciary still command respect”. European Parliament, Plenary 
debate on the political situation in Romania, statement by Viviane Reding (12 September 2012). See also Viviane 
Reding, ‘The EU and the Rule of Law: What Next?’ (4 September 2013) speech delivered at CEPS. See also Petra 
Bárd, ‘Scrutiny over the rule of law in the European Union’ (2016) 36 Polish Yearbook of International Law, pp. 
187–208. 
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assessing Member States’ compliance with values in Article 2 TEU.176 The dilemma exists on the 
one hand because these mechanisms have a scattered and patchwork nature, and on the other 
because those powers entitled to use the tools they have available, are unwilling to do so. As 
we stated in our earlier RECONNECT Policy Brief, ‘the EU’s toolbox of measures to support and 
correct for Rule of Law rot is already sufficiently comprehensive and sophisticated in nature to, 
at the very least, contain Rule of Law backsliding if the full set of current instruments is used 
promptly, forcefully and in a coordinated manner.’ (emphasis in original) In the following 
discussion we will rely to a great extent on this Policy Brief, and follow its structure, albeit with 
some changes and inserting the most recent instruments adopted and proposed. s 

It is not our purpose in this paper to double-guess the reasons for not employing the tools the 
EU has available. For our analysis it shall suffice to say that violation of the Rule of Law in any 
Member State has huge consequences for the EU and the EU’s legal structure. Should 
elections not be fair in a Member State, all EU citizens and residents will to some extent suffer 
due to the given state representatives’ participation in the EU’s law-making mechanism. Also, 
the EU’s claim to play a pioneering role in the exportation of EU values will be seen as 
hypocritical, if it cannot take care of its rule of law violations internally. What is more, should 
rule of law backsliding remain without consequences in one country, Rule of Law backsliding 
will become contagious. Once the values of Article 2 TEU including the rule of law are not 
respected, the essential presumptions behind the core of the Union do not hold any more. 
Respect for the Rule of Law is essential for an investment-friendly environment and in general 
for the internal market to be functional. It is also vital for the effective cross-border judicial 
cooperation in criminal matters. So what EU tools are available to address systemic Rule of 
Law violations? 

5.1 Soft law instruments 

The soft law instruments initiated by the Commission will be discussed in detail, since they have 
been introduced in an attempt to enhance enforcement of Article 2 TEU. Other soft law 
measures are not designed for enforcement, but for monitoring, therefore they are only 
indirectly relevant for the discussion of Rule of Law supervision. Still, several soft tools are 
important for enforcement mechanisms to assess the state of the Rule of Law in the Member 
States.  

5.1.1 Rule of Law Framework 

The Commission’s Rule of Law Framework177 is often referenced as a pre-Article 7 TEU 
procedure. It has first – and so far last – been used vis-à-vis Poland,178 when the government 

                                                           
176 Ibid. 
177 ‘European Commission presents a framework to safeguard the rule of law in the European Union’ (11 March 
2014) Press release <https://ec.europa.eu/commission/presscorner/detail/en/IP_14_237>.  
178 ‘Rule of law in Poland: Commission starts dialogue’ (13 January 2016) Commissioners' weekly meeting < 
https://ec.europa.eu/commission/presscorner/detail/en/WM_16_2030> where it is stated that “The College 
agreed to come back to the matter by mid-March, in close cooperation with the Venice Commission of the Council 
of Europe. Echoing what President Juncker said last week, First Vice-President Timmermans underlined after the 
College meeting that this is not about accusations and polemics, but about finding solutions in a spirit of dialogue. 
He underlined his readiness to go to Warsaw in this context.” See also ‘College Orientation Debate on recent 
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attempted to capture the Constitutional Tribunal. The respective EU institutions could have 
invoked Article 7(1) TEU at the time, which itself is a preliminary proceeding designed to 
address risk of Rule of Law violations. But instead a novel procedure was created, which seems 
to be a preliminary process preceding the triggering of Article 7(1) TEU. 

The application of the Rule of Law Framework procedure raises numerous concerns. Triggering 
it against one Member State, i.e. Poland, but not another, namely Hungary – where 
constitutional capture happened much earlier – may call into question the objectivity and 
impartiality of the system, and the principle of equal treatment of all Member States.179 
Problems started much earlier in Hungary than in Poland and they are very similar and closely 
interrelated. In fact, it seems as if the latter was mimicking the former. Thus, there is a 
semblance that the Commission acted arbitrarily and in an unequal manner, or worse, as if it 
was influenced by political bias.180  

Case study 1: the Polish Constitutional Tribunal and the Rule of law 
framework 

The parliamentary elections held in Poland in October 2015 resulted in 
new parliamentary majority which took numerous steps to take control 
over the Constitutional Tribunal. It started with court packing, which 
violated Constitution and ignored the Tribunal rulings issued in December 
2015.181 It followed with legislation which aimed at blocking the effective 
work of the Tribunal. The new law was found unconstitutional, but the 
Government refused to publish the ruling in the Official Journal. The 
Venice Commission was requested to by the Minister of Foreign Affairs to 
assess the modifications to the law on the Constitutional Tribunal. In 
essence, the Venice Commission confirmed the findings of the Tribunal 
decision.182 In its second opinion issued in October 2016 the Venice 
Commission stated that ‘the Parliament and Government continue to 
challenge the Tribunal’s position as the final arbiter of constitutional issues 
and attribute this authority to themselves’.183 It led to a situation when 
the Tribunal ‘cannot play its constitutional role as the guardian of 

                                                           

developments in Poland and the Rule of Law Framework: Questions & Answers‘ (13 January 2016) Memo 
<http://europa.eu/rapid/press-release_MEMO-16-62_en.html>. 
179 For immediate criticism, see Dimitry Kochenov, ‘The Commission vs. Poland: The Sovereign State Is Winning 1-
0’ (25 January 2016) VerfBlog <http://verfassungsblog.de/the-commission-vs-poland-the-sovereign-state-is-
winning-1-0/>; Georgi Gotev, ‘Tavares: Discussing rule of law in Poland separately from Hungary will lead 
‘nowhere’’ (13 January 2016) Euractiv <http://www.euractiv.com/sections/justice-home-affairs/tavares-
discussing-rule-law-poland-separately-hungary-will-lead>. 
180 Ibid. 
181 Trybunał Konstytucyjny, Cases K 34/15 (3 December 2015) and K 35/15 (9 December 2015), available at 
<http://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU20150002129/T/D20152129TK.pdf> and 
<http://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU20150002147/T/D20152147TK.pdf>. 
182 Opinion on amendments to the Act of 25 June 2015 on the Constitutional Tribunal of Poland, adopted by the 
Venice Commission at its 106th Plenary Session (11-12 March 2016), CDL-AD(2016)001-e. 
183 Poland – Opinion on the Act on the Constitutional Tribunal, adopted by the Venice Commission at its 108th 
Plenary Session (14-15 October 2016), CDL-AD(2016)026-e, para. 128 
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democracy, the Rule of Law and human rights’.184 The law on 
Constitutional Tribunal, amended once again in 2016, allowed the ruling 
majority to appoint new President of the Constitutional Tribunal in 
December 2016, despite fundamental irregularities regarding the 
selection procedure of the candidates.185 

The European Commission decided to react on the constitutional crisis in 
Poland at its early stage, in January 2016. The Commission mentioned not 
only amendments to the law on Constitutional Tribunal but also issue of 
public media in Poland. It was directly underlined from the beginning that 
the main tool of the Rule of Law Framework is dialogue.186 The procedure 
brought three sets of recommendations, which were not implemented by 
the Polish authorities. The dialogue approach failed entirely. In December 
2017 the Commission decision to initiate Article 7 TEU procedure and 
move the dialogue to the Council.187  

 

As the above description of the first ever use of the Rule of Law Framework vis-à-vis Poland 
tells, beyond the problems already mentioned, the procedure raises numerous questions 
concerning effectiveness. Upholding and promoting European values may follow a ‘‘sunshine 
policy’, which engages and involves rather than paralyses and excludes’, or a ‘value-control 
which is owned equally by all actors’188 – but only if the Member State dialoguing adheres to 
the concept of liberal democracy and accepts the validity of Article 2 TEU values. ‘Since the 
success of such a positive approach is very much dependent on the willingness of the recipients 
to adhere to the concept of cooperative constitutionalism, it will not work when a state 
systematically undermines democracy, deconstructs the Rule of Law and/or engages in massive 
human right violations. There is no reason to presume the good intentions of those in power 
to engage in a sunshine approach involving a dialogue and soft measures to make the entity 
return to the concept of limited government – a notion that those in power wished to abandon 
in the first place.’189 Indeed, instead of deliberation and discourse, the procedure vis-à-vis 
Poland has turned into a ‘dialogue of the deaf’:190 the Commission extended the deadlines for 

                                                           
184 Ibid. 
185 Maciej Pach, ‘Powołanie, którego nie było’ (10 February 2017) Konstytucyjny.pl Blog 
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186 ‘Rule of law in Poland: Commission starts dialogue’ (16 January 2016) Press release 
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187 ‘Proposal for a Council Decision on the determination of a clear risk of a serious breach by the Republic of 
Poland of the rule of law’ (2017) COM/2017/0835 final – 2017/0360 (NLE). 
188 Gabriel N. Toggenburg, Jonas Grimheden, ‘The Rule of Law and the Role of Fundamental Rights: Seven Practical 
Pointers’ in Carlos Closa and Dimitry Kochenov (eds.), Reinforcing Rule of Law Oversight in the European Union 
(Cambridge University Press, 2016, forthcoming). 
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Constitutional Law Review, pp. 512-540 
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Poland to comply with its recommendations again and again, and before the procedure came 
to an end, the independence of the Polish Constitutional Tribunal was lost.191 As Kim Lane 
Scheppele and Laurent Pech put it: ‘The Commission’s new Recommendation was therefore 
dead on arrival, since the events it tried to forestall had already come to pass. The Commission’s 
delay and continued reluctance to start the sanctions process will make it harder for any 
external pressure to undo the damage.’192  

5.1.2 Annual Rule of Law Report 

To address the more and more burning issue of Rule of Law backsliding, the Commission’s 
Communication on the State of play and possible next steps of April 2019193 and its Rule of Law 
Blueprint for Action of July 2019194 provide some guidance. The Commission’s plans follow a 
very clear structure of Rule of Law promotion, prevention of violations and a response prong. 
Against our recommendations in Chapter 6, the Commission still puts an emphasis on the first 
two prongs. The 2020 Annual Rule of Law Report195 mirrored this positive approach building on 
dialogue and preventing problems from emerging. The Commission welcomed the ‘open 
dialogue with the Member States’ considered that the report would prevent Rule of Law 
problems from emerging or deepening, and that it would promote ‘a robust political and legal 
Rule of Law culture throughout the EU’.196 In order to pretend that ‘prevention’ is still 
meaningful, the Commission’s Rule of Law Report ‘presents the situation in Poland or Hungary 
as one where a largely intact system of constitutional checks and balances is being attacked, 
[whereas i]n fact, in both countries key ones were already removed a while ago and the 
authoritarian developments are already institutionally entrenched.’197  

                                                           
191 See e.g. Tomasz T. Koncewicz, ‘Constitutional justice in Handcuffs? Gloves are off in the Polish Constitutional 
Conflict’ (3 September 2016) VerfBlog <https://verfassungsblog.de/constitutional-justice-in-handcuffs-gloves-are-
off-in-the-polish-constitutional-conflict> Tomasz T. Koncewicz, ‘Constitutional Capture in Poland 2016 and 
Beyond: What is Next?’ (19 December 2016) VerfBlog <http://verfassungsblog.de/constitutional-capture-in-
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192 Kim Lane Scheppele, Laurent Pech, ‘Poland and the European Commission, Part II: Hearing the Siren Song of 
the Rule of Law’ (6 January 2017) VerfBlog <http://verfassungsblog.de/poland-and-the-european-commission-
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Further strengthening the Rule of Law within the Union: State of play and possible next steps (3 April 2019) 
COM(2019) 163 final. 
194 Communication from the Commission to the European Parliament, the European Council, the Council, the 
European Economic and Social Committee and the Committee of the Regions, Strengthening the rule of law within 
the Union: A blueprint for action (17 July 2019) COM(2019) 343 final. 
195 Communication from the Commission to the European Parliament, the Council, the European Economic and 
Social Committee and the Committee of the Regions, 2020 Rule of Law Report: The rule of law situation in the 
European Union (30 September) COM(2020) 580 final.  
196 Communication from the Commission to the European Parliament, the Council, the European Economic and 
Social Committee and the Committee of the Regions, 2020 Rule of Law Report The rule of law situation in the 
European Union (30 September 2020) COM(2020) 580 final. 
197 Daniel Hegedüs, ‘The European Commission’s Missed Rule-of-Law Opportunity’ (1 October 2020) GMF 
<https://www.gmfus.org/blog/2020/10/01/european-commissions-missed-rule-law-opportunity>. 
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Still, one should praise the Commission for starting on page 1 with a very clear definition of the 
Rule of Law inspired by the Venice Commission’s Rule of Law checklist of 2011198 and the 
definition offered by Commission already in 2014.199 The selection of subject matters covered 
(justice, corruption, media, separation of powers) make the Member States to some extent 
comparable, but at least gives an overview of where Europe stands with regard to the Rule of 
Law. The main weak side is that when it comes to systemic breaches, the Report fails to give 
the necessary context, and to connect the dots. Although it does give a devastating picture of 
notorious Rule of Law violators, the scale and especially the systemic nature of the problem of 
state capture is not made clear to the reader. The report offers a long enumeration of a number 
of separate, seemingly disconnected issues. But since all the national reports have 
enumerations of negative and positive developments, just by reading the Annual Reports alone, 
one does not grasp how hybrid authoritarian regimes are qualitatively different from resilient 
democracies. On the side of authoritarian regimes, this approach fuels whataboutery. Most 
importantly, the document does not foresee remedies, it solely aims to give an assessment of 
the Rule of Law situation in the Member States, which may later feed into procedures that are 
designed to respond to Rule of Law violations.200 

5.1.3 Other soft law instruments 

The EU Justice Scoreboard is an important monitoring tool focusing on judicial independence, 
which has a special importance for the enforcement of EU law, with due regard to the fact that 
it is the CJEU together with domestic courts that apply European Union law.201 The European 
Semester is an annual cycle of economic and fiscal policy coordination. As it currently stands, it 
is rather vague in the area of the Rule of Law, and does not discriminate between ordinary 
shortcomings and systemic Rule of Law backsliding.202 The Council’s Annual Rule of Law Dialogue 
was identified as an unhelpful exercise in Rule of Law scrutiny.203 It might be amended in the 
future and turned into a peer-review procedure. More recently, in September 2020, the 
Democracy, Rule of Law and Fundamental Rights Monitoring Group (DRFMG) of the European 
Parliament’s Committee on Civil Liberties, Justice and Home Affairs (LIBE) was established.204 

                                                           
198 European Commission for Democracy through Law (Venice Commission) Report on the Rule of Law, Adopted 
by the Venice Commission at its 86th plenary session (25-26 March 2011), (Strasbourg, 4 April 2011) Study No. 
512 / 2009 CDL-AD(2011)003rev.  
199 European Commission presents a framework to safeguard the rule of law in the European Union (11 March 
2014) Press release <http://europa.eu/rapid/press-release_IP-14-237_en.htm>. 
200 Petra Bárd, ‘Diagnostic Autopsy: The Commission’s 2020 Annual Rule of Law Report’ (28 October 2020) 
RECONNECT Blog <https://reconnect-europe.eu/blog/diagnostic-autopsy-the-commissions-2020-annual-rule-of-
law-report/>.  
201 ‘EU Justice Scoreboard 2020: Continued improvements in efficiency and accessibility of EU justice systems, 
coupled with decline in the perception of judicial independence in some Member States’ (10 July 2020) Press 
release <https://ec.europa.eu/commission/presscorner/detail/en/ip_20_1316>.  
202 European Commission, ‘The European Semester’, available at: <https://ec.europa.eu/info/business-economy-
euro/economic-and-fiscal-policy-coordination/eu-economic-governance-monitoring-prevention-
correction/european-semester_en>.  
203 ‘Evaluation of the annual rule of law dialogue – Presidency conclusions’ (19 November 2019) Press release 
<https://www.consilium.europa.eu/en/press/press-releases/2019/11/19/evaluation-of-the-annual-rule-of-law-
dialogue-presidency-conclusions/>.  
204 European Parliament, ‘WORKING DOCUMENT on Democracy, Rule of Law and Fundamental Rights Monitoring 
Group’ (10 July 2020) (LIBE/9/02808) Report 
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The DRFMG addresses threats to democracy, the Rule of Law and fundamental rights, and 
corruption, and if necessary, recommends specific action. The Group's mandate will remain in 
force until 31 December 2021, when a review will be carried out. 

5.2 Treaty-based tools 

5.2.1 Article 7 procedure 

One of the ‘hard laws’ with a treaty basis is Article 7 TEU. Article 7 consists of a preventive arm 
(Article 7(1) determining a clear risk of a breach), and a corrective arm ((Article 7(2) determining 
a serious and persistent breach). The scope of its application is broad and has the clear 
advantage that, unlike other tools, it is not limited to Member States’ actions when 
implementing EU law, but also covers breaches in areas where they act autonomously. It also 
provides for more or less clear sanctions in Article 7(3): if there is a serious and persistent 
breach by a Member State of the values referred to in Article 2, this Member State might be 
sanctioned and even be suspended from voting at the Council level. However, Article 7 (2)-(3) 
has never been activated in practice due to political obstacles, i.e. the fact that any Member 
State may veto the determination of a breach. Against this background, in order to guarantee 
the effet utile of Article 7, it has been suggested that Article 7 TEU should not compel the 
participation of a Member State already subjected to Article 7(1) procedure. Alternatively, a 
Treaty amendment could of course ease the requirements. Also, preferably Article 7(1) TEU 
should not be seen as a mandatory preliminary procedure before Article 7(2) TEU could be 
triggered, but instead institutions should move directly to the latter provision when the 
executive directly usurps its power. 

Case studies – Hungary and Poland 

Even though the long chain of serious attacks on the Rule of Law started in 
Hungary much sooner than in Poland, the Article 7(1) procedure was first 
initiated against the Polish State in December 2017.205 The EU institutions 
waited for eight years to finally trigger the Article 7(1) procedure against 
Hungary in September 2018.206 Contrary to the Polish case, it was not the 
European Commission, but the European Parliament that eventually 
decided to take steps after several resolutions adopted on the various 

                                                           

<https://www.europarl.europa.eu/meetdocs/2014_2019/plmrep/COMMITTEES/LIBE/DV/2020/07-
13/1204406EN.pdf>.  
205 The European Commission issued a proposal for Council decision on the determination of a clear risk of a 
serious breach by the Republic of Poland of the rule of law (Article 7(1) procedure) on 20 December 2017. Proposal 
for a Council Decision on the determination of a clear risk of a serious breach by the Republic of Poland of the rule 
of law (2017) COM/2017/0835 final – 2017/0360 (NLE) <https://eur-lex.europa.eu/legal-
content/EN/TXT/?qid=1555065725694&uri=CELEX%3A52017PC0835>. It was followed by the resolution of the 
European Parliament adopted on 1 March 2018. European Parliament resolution of 1 March 2018 on the 
Commission’s decision to activate Article 7(1) TEU as regards the situation in Poland (2018) 
<https://www.europarl.europa.eu/doceo/document/TA-8-2018-0055_EN.html>. 
206 Report on a proposal calling on the Council to determine, pursuant to Article 7(1) of the Treaty on European 
Union, the existence of a clear risk of a serious breach by Hungary of the values on which the Union is founded (4 
July 2017) (2017/2131(INL)) <https://www.europarl.europa.eu/doceo/document/A-8-2018-0250_EN.html>. 
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aspects of the Rule of Law backsliding in Hungary.207 The Hungarian 
government immediately challenged the resolution of the EP before the 
CJEU on procedural grounds.208 In December 2020 AB Bobek advised the 
Court to dismiss Hungary’s action.209  

Since the launch of the Article 7(1) procedures, the European Parliament 
has adopted several resolutions to express its dissatisfaction with the 
actual operation of the mechanism.210 The Parliament noted with concern 
that the situation in both Poland and Hungary has deteriorated since the 
triggering of Article 7(1) of the TEU. MEPs criticized the Council for its 
failure to organize hearings regularly and in a well-structure fashion. The 
Parliament also called on the Council to address concrete 
recommendations to both Member States and set specific deadlines for 
their implementation. 

 

5.2.2 Infringement procedures 

Articles 258 and 260 TFEU provide for Commission-initiated infringement procedures. These 
are currently underused in the enforcement of the Rule of Law. Petra Bárd and Anna Sledzinska-
Simon enumerated a number of recommendations, for infringement procedures to be truly 
effective. First, the European Commission shall frame Rule of Law problems as such.  

Case study – The Hungarian early retirement of judges 

One of the very first attacks of the Hungarian government on the 
independence of the judiciary was the abrupt lowering of the retirement 

                                                           
207 European Parliament resolution of 10 March 2011 on media law in Hungary (10 March 2011) P7_TA(2011)0094 
<https://www.europarl.europa.eu/doceo/document/TA-7-2011-0094_EN.html?redirect>; European Parliament 
resolution of 16 February 2012 on the recent political developments in Hungary (16 February 2012) 
P7_TA(2012)0053 <https://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P7-TA-2012-
0053&language=EN&ring=B7->; European Parliament resolution of 3 July 2013 on the situation of fundamental 
rights: standards and practices in Hungary (pursuant to the European Parliament resolution of 16 February 2012) 
(3 July 2013) P7_TA(2013)0315 <https://www.europarl.europa.eu/sides/getDoc.do?reference=P7-TA-2013-
0315&type=TA&language=EN&redirect>; European Parliament resolution of 16 December 2015 on the situation 
in Hungary (16 December 2015) P8_TA(2015)0461 <https://www.europarl.europa.eu/doceo/document/TA-8-
2015-0461_EN.html>; European Parliament resolution of 17 May 2017 on the situation in Hungary (17 May 2017) 
P8_TA(2017)0216  <https://www.europarl.europa.eu/doceo/document/TA-8-2017-0216_EN.html>. 
208 Case C-650/18, Action brought on 17 October 2018 Hungary v European Parliament, 
<http://curia.europa.eu/juris/document/document.jsf?text=&docid=208326&pageIndex=0&doclang=EN&mode
=lst&dir=&occ=first&part=1&cid=192577> 
209 Opinion of AG Bobek of 3 December 2020 in case C-650/18, ECLI:EU:C:2020:985, 
<http://curia.europa.eu/juris/document/document.jsf;jsessionid=F990B642F2C38059415890171D3FFF69?text=
&docid=234961&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=18462802> 
210 European Parliament resolution of 16 January 2020 on ongoing hearings under Article 7(1) of the TEU regarding 
Poland and Hungary (16 January 2020) TA-9-2020-0014 <https://www.europarl.europa.eu/doceo/document/TA-
9-2020-0014_EN.html>; ‘Rule of law in Poland and Hungary has worsened’ (16 January 2020) Press release 
<https://www.europarl.europa.eu/news/en/press-room/20200109IPR69907/rule-of-law-in-poland-and-
hungary-has-worsened>.  
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age from 70 to 62 in 2011. This measure eventually resulted in the 
termination of the mandate of approximately 300 judges, including nearly 
one-third of the Supreme Court justices. The European Commission 
reacted relatively quickly and referred the case to the Court of Justice in 
April 2012 on the grounds of its alleged violation of EU rules on equal 
treatment in employment prohibiting discrimination at the workplace on 
grounds of age.211 This was a clear mischaracterization of the central issue 
because the challenged measure raised much more serious concerns than 
a ‘simple’ case of discrimination. In its opinion published already in March 
2012 the Venice Commission explicitly stated that the law had to be 
examined ‘not from the special angle of age discrimination, but from its 
effect on judicial independence’ (para 104) and noted that the Hungarian 
government did not provide any convincing justification for the adoption 
of this measure.212 In July 2012, the Hungarian Constitutional Court rightly 
concluded that the early retirement of judges violated the principle of 
judicial independence and thus was contrary to the constitution.213 
Nevertheless, in the EU the characterization of the central problem 
remained unchanged and eventually the Court of Justice concluded in 
November 2012 that Hungary failed to fulfil its obligations under Directive 
2000/78 establishing a general framework for equal treatment in 
employment and occupation.214 As it can be clearly seen in light of all the 
information summarized briefly in section 4.1., forcing almost 300 judges 
into retirement was just the very first strike in the long war waged by the 
Hungarian government against judicial independence. 

 

Second, another lesson to be learned from infringement procedures thus far is that the 
European Commission shall not waste time and postpone its legal actions during the first phase 
of the process, while a Member State openly violates the Rule of Law.  

Case study – The case of the Polish Supreme Court 

The new law on Supreme Court was adopted in Poland in December 2017 
and entered into force in April 2018. It lowered the retirement age of the 
judges and gave the President of the Poland to decide (without providing 
justification and without judicial review) whether judges shall hold their 

                                                           
211 ‘Hungary – infringements: European Commission satisfied with changes to central bank statute, but refers 
Hungary to the Court of Justice on the independence of the data protection authority and measures affecting the 
judiciary’ (25 April 2012) Press release <https://ec.europa.eu/commission/presscorner/detail/en/IP_12_395>.  
212 Venice Commission, ‘Opinion on Act CLXII of 2011 on the Legal Status and Remuneration of Judges and Act CLXI 
of 2011 on the Organisation and Administration of Court’ (19 March 2012) CDL-AD(2012)001, para 104 
<https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2012)001-e>. 
213 Decision no. 33/2012. (VII. 17.) of the Constitutional Court of Hungary. The English translation is available at: 
<http://public.mkab.hu/dev/dontesek.nsf/0/0D0C4A0C9BF49CC4C1257ADA00524F96?OpenDocument&english
> 
214 Case C-286/12, Commission v Hungary, ECLI:EU:C:2012:687. 
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office for next 3 years. The European Commission started the infringement 
proceedings against Poland in July 2018 and in October 2018 the case was 
brought to the Court of Justice and it was based on the alleged violation 
of Article 19(1) TEU. The Commission applied for an interim measure 
which would allow the Supreme Court judges to return to their status 
before the law entered into force. The request was granted215 which 
resulted in judges returning to the Supreme Court. The decision was 
upheld in December 2018 by the Grand Chamber.216 The case was finally 
decided by the Court of Justice in June 2019 – the Court ruled that Poland 
violated second subparagraph of Article 19(1) TEU.217 

 

Third, also due to the importance of the time element, interim measures should be used to put 
an immediate halt to Rule of Law infringements that can culminate in serious and irreversible 
harm.  

Case study – The Hungarian Lex CEU saga 

One of the very first measures implemented to reduce the financial 
autonomy of higher education institutions was the introduction of the 
‘chancellor system’, together with the establishment of the consistory in 
2014-15. As a result of this reform the competence of the university’s 
senate in budgetary matters has become significantly limited by the rights 
of the chancellor who is appointed by the Prime Minister and is 
responsible for the operation of the institution. In addition, the consistory 
was vested with the competence to control the universities’ economic 
activities.  

The 2017 amendment to the act on higher education made the continuous 
operation of Central European University – a private institution founded 
by the Orbán government’s number one enemy, George Soros – in 
Budapest impossible. In 2020, the Court of Justice eventually declared that 
the conditions introduced by the government to enable foreign higher 
education institutions to carry out their activities in Hungary are 
incompatible with EU law218 – although Central European University had 
to relocate to Vienna in the meantime to be able to continue its teaching 
and research activities.  

                                                           
215 Order of the Vice-President of 19 October 2018 in Case C-619/18 R, Commission v Poland, (not published) 
ECLI:EU:C:2018:852. 
216 Decision of 17 December 2018 in case C-619/18 R, Commission v Poland, ECLI:EU:C:2018:1021. 
217 Case C-619/18, Commission v Poland (Independence of the Supreme Court),ECLI:EU:C:2019:531. 
218 Case C-66/18, Commission v Hungary, ECLI:EU:C:2020:792. 
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In 2018, the Hungarian government revoked all permissions given to the 
MA programs in gender studies219 as part of its ideological fight against 
liberal values and ‘gender ideology’.220 

Then came, in 2019, the radical reorganization of the structure and 
financing of the research, development and innovation system.221 The 
most controversial issue was the deprivation of the Hungarian Academy 
of Sciences of its research centres which were put under the control of a 
new entity with increased government control.222 

The most recent measure implemented by the government is the 
‘privatization’ of certain state universities which means that the control of 
their operation is delegated to a foundation, even though these 
institutions are still financed by the state. In theory, this new system could 
even enhance the autonomy of universities, but we can already see that 
the boards of the foundations controlling the recently privatized higher 
education institutions are full of government appointees supporting the 
Orbán regime, as it is shown very clearly by the case of the University for 
Theatre and Film Arts.223 

A large number of such and similar measures were put in place with the 
aim of curbing the freedom of arts and sciences. As a result, fear and 
(self)censorship have appeared again in the field of academia some thirty 
years after the fall of the socialist dictatorship.224 These political attacks 
are amplified by government-mouthpieces which are often used to 
discredit and even intimidate researchers who criticize the governing 
majority.225  

 

                                                           
219 Andea Pető, ‘Attack on Freedom of Education in Hungary. The case of gender studies’ 
220 Zoltán Kovács, ‘Yes to protection of women, no to gender ideology and illegal migration’ (7 May 2020) About 
Hungary <http://abouthungary.hu/blog/yes-to-protection-of-women-no-to-gender-ideology-and-illegal-
migration/>. 
221 Viktor Z. Kazai, ‘Act no. LXVIII of 2019 on the structure and financing of the research, development and 
innovation system (2/2019)’. 
222 Kata Karáth, ‘Hungarian academy president vows to keep fighting for independence as government takes 
control’ (17 July 2020) ScienceMag <https://www.sciencemag.org/news/2018/07/hungarian-academy-president-
vows-keep-fighting-independence-government-takes-control>; Alison Abbott, ‘Hungary’s scientists outraged by 
government budget grab’ (15 February 2019) Nature <https://www.nature.com/articles/d41586-019-00586-z>. 
223 Viktor Z. Kazai, ‘Aux armes, comédiens!: The freedom of the arts and sciences under siege’ (7 September 2020) 
VerfBlog <https://verfassungsblog.de/aux-armes-comediens/>. 
224 Zsolt Körtvélyesi, ‘Fear and (Self-)Censorship in Academia’. 
225 Tom Szigeti, ‘Fidesz-Linked Magazine Publishes List Attacking Supposedly “Liberal” Academy Researchers’ (21 
June 2018) Hungary Today <https://hungarytoday.hu/fidesz-linked-magazine-publishes-list-attacking-supposedly-
liberal-academy-researchers/>. 
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Fourth, the CJEU shall automatically prioritize and accelerate infringement cases with a Rule of 
Law element. Fifth, as suggested by Kim Lane Scheppele, the Commission could bundle cases, 
and point to the systemic nature of various problems.226 

Case study – Hungarian media freedom  

The complete re-regulation of the entire media sector started as early as 
2010 with the adoption of the so-called ‘media package’ comprised of 
several legislative acts on the restructuring of the media regulatory system 
and on media content and press regulation.227 Serious concerns were 
raised by various domestic and international stakeholders even after the 
revision of the original law.228 Not only that the most important structural 
problems were left untouched, but additional legislative measures curbing 
media freedom and pluralism were subsequently put in place.229 No 
wonder that media policy was a significant item in the European 
Parliament’s proposal to launch an Article 7(1) TEU procedure against 
Hungary.230 

As a result of the comprehensive legislative reforms coupled with political 
and business strategies, the dominance of the Hungarian government in 
the media sector has been achieved, which rests on the following three 
pillars: (i) the lack of independence of the media supervisory organs, (ii) 
the manipulation of the media market and (iii) the dominance of 
government’s narrative in the media.231  

The central supervisory organ is the Media Council which has particularly 
vast powers, including the right to register linear media service providers, 
to decide whether to maintain or suppress public radio- and TV-services, 

                                                           
226 Kim Lane Scheppele, ‘Enforcing the Basic Principles of EU Law through Systemic Infringement Actions 
from Part II – Proposing New Approaches’ in Carlos Closa, Dimitry Kochenov, Reinforcing Rule of Law Oversight in 
the European Union (Cambridge University Press, 2016), pp. 105-132 
227 Gábor Polyák, Krisztina Nagy, ‘Hungarian Media Law’ (2015) 1 Mérték Booklets <https://mertek.eu/wp-
content/uploads/2016/11/mertek_booklets_vol_1_hungarian_media_law_2015.01.23.pdf>. 
228 Commissioner for Human Rights, ‘Hungary’s media legislation in light of the Council of Europe standards on 
freedom of the media’ (25 February 2011) CommDH(2011)10 <https://rm.coe.int/16806daac3>; European 
Parliament resolution of 3 July 2013 on the situation of fundamental rights: standards and practices in Hungary 
(pursuant to the European Parliament resolution of 16 February 2012) (3 July 2013) P7_TA(2013)0315 
<https://www.europarl.europa.eu/sides/getDoc.do?reference=P7-TA-2013-
0315&type=TA&language=EN&redirect>; ‘Revised Hungarian media legislation continues to severely limit media 
pluralism, says OSCE media freedom representative’ (25 May 2012) Press release 
<https://www.osce.org/fom/90823>. 
229 Venice Commission, ‘Opinion on Media Legislation (ACT CLXXXV on Media Services and on the Mass Media, Act 
CIV on the Freedom of the Press, and the Legislation on Taxation of Advertisement Revenues of Mass Media) 
(2015) CDL-AD(2015)015-e. 
230 Report on a proposal calling on the Council to determine, pursuant to Article 7(1) of the Treaty on European 
Union, the existence of a clear risk of a serious breach by Hungary of the values on which the Union is founded (4 
July 2017) (2017/2131(INL)) <https://www.europarl.europa.eu/doceo/document/A-8-2018-0250_EN.html>. 
231 Gábor Polyák, ‘Media in Hungary: Three Pillars of an Illiberal Democracy’ in Eva Polonska, Charlie Beckett (eds.), 
Public Service Broadcasting and Media Systems in Troubled European Democracies (Palgrave, 2019), p. 283. 
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to monitor compliance with legal requirements, to impose sanctions and 
so on. The Media Council also controls indirectly the funding and the 
personnel of the whole public service media sector. The scheme of 
appointment and replacement of the members of the Media Council 
introduced in 2010 guaranteed the political influence of the Fidesz over 
the membership of the Council. It also made any future change in the 
composition of this body without their support very difficult as it was 
proven in 2019 by the election of the new members who were supported 
only by the governing parties.232 

There are basically two strategies deployed to manipulate the media 
market: the concentration of the ownership of media outlets in the hands 
of businessmen having close ties to the governing parties and the 
distortion of the advertising market by favouring pro-government media 
companies.233 Several independent media outlets have already fallen 
victim to these strategies, such as Hungary’s largest opposition newspaper 
(Népszabadság)234 or the largest online news portal (Index)235 – just to 
mention the two most spectacular examples. And these efforts are 
facilitated not only by the Media Council but also by the Hungarian 
Constitutional Court which recently concluded that the Executive’s 
decision declaring the acquisition of certain media companies by the 
government controlled Central European Press and Media Foundation 
(KESMA) a matter of national strategic importance was perfectly 
constitutional.236 In addition, the special advertisement tax suitable to 
selectively favour certain companies and give them an unfair competitive 
advantage was ultimately found compatible with EU law by the Court of 
Justice.237 

The governing parties deliberately use media campaigns to promote the 
government’s agenda, to stigmatize different social groups and to 
disseminate false or misleading information, see e.g. the ‘Stop Soros’ or 

                                                           
232 ‘Újabb kilenc évig a Fidesz uralja a Médiatanácsot’ (10 December 2019) Index.hu 
<https://index.hu/kultur/2019/12/10/nemzeti_media-
_es_hirkozlesi_hatosag_mediatanacs_tagvalasztas_orszaggyules/>. 
233 Ágnes Urbán, ‘Recent Changes in Media Ownership’ (2016) Mérték Media Monitor <https://mertek.eu/wp-
content/uploads/2016/11/mertek_media_owners2016.pdf>; Leonárd Máriás et al., ‘Soft Censorship in Hungary 
in 2016: When Propaganda Rules Public Discourse’ (2016) Mérték Media Monitor <https://mertek.eu/wp-
content/uploads/2017/10/MertekFuzetek12.pdf>. 
234 ‘Newspaper Closes in Hungary, and Hungarians See Government’s Hand’ (12 October 2016) New York Times 
<https://www.nytimes.com/2016/10/12/world/europe/hungary-newspaper-nepszabadsag.html>. 
235 ‘Independent journalism in Hungary: Another postmortem’ (30 July 2020) Hungarian Spectrum 
https://hungarianspectrum.org/2020/07/30/independent-journalism-in-hungary-another-postmortem/>. 
236 Viktor Z. Kazai, ‘Decision of the Hungarian Constitutional Court in case no. II/313/2019 (2/2020)’ (2020) 
Osservatorio sulle fonti <https://www.osservatoriosullefonti.it/rubriche/sources-of-law-in-the-european-union-
member-states/hungary/3612-osf-2-2020-hungary3>. 
237 ‘The General Court annuls the Commission’s decision finding that the Hungarian advertisement tax was 
incompatible with the EU State aid rules’ (27 June 2019) Press release 
<https://curia.europa.eu/jcms/upload/docs/application/pdf/2019-06/cp190084en.pdf>. 
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the anti-immigration billboard campaigns238 and the ‘Stop Brussels’ 
national consultation.239 In addition, independent journalists who 
challenge the official narrative of the government regularly face difficulties 
due to restrictions of access to information. For example, they are often 
not allowed to participate in government organized events or to ask 
questions from government representatives,240 their parliamentary 
accreditation can be suspended any time as a form of retaliation,241 they 
are prohibited from entering refugee camps242 and so on.  

The freedom and the pluralism of the Hungarian media is limited to such 
an extent that it has a significant influence on the political will-formation 
as well. The 2018 OSCE report243 on the parliamentary elections noted so 
many shortcomings of the media regulation and described such a biased 
campaign environment that one can seriously call into question the 
fairness of the Hungarian elections. 

 

Finally, the Commission needs to monitor whether the CJEU rulings are implemented. 

Case study: The Hungarian Lex NGO case 

The relationship between the Fidesz government and the human rights 
NGOs deteriorated rapidly when the first allegations were published in 
2013 on government-related news portals about the funding of certain 
NGOs by the businessman, George Soros with the aim of interfering with 
Hungarian politics.244 It was also claimed that the ‘Soros-crew’ had a 
significant role in distributing grants in the framework of the EEA/Norway 
Grants NGO Fund. Legal proceedings were subsequently launched against 

                                                           
238 Erdelyi Katalin, ‘Hungarian government spent €8.1 million on its latest ‘Stop Soros’ campaign’ (22 March 2018) 
Atlatszo <https://english.atlatszo.hu/2018/03/22/hungarian-government-spent-e8-1-million-on-its-latest-stop-
soros-campaign/>; Nick Thorpe, ‘Hungary's poster war on immigration’ (13 June 2015) BBC 
<https://www.bbc.com/news/world-europe-33091597>. 
239European Commission, ‘“Stop Brussels”: European Commission responds to Hungarian national consultation‘ 
(27 April 2017) <https://ec.europa.eu/commission/publications/stop-brussels-european-commission-responds-
hungarian-national-consultation_en >. 
240 ‘The minister and the barkeep are all that’s left in the public sphere: Research on barriers to Hungarian 
journalism’ (2020) Hungarian Civil Liberties Union <https://tasz.hu/a/files/press_research.pdf>. 
241 Judgment of the European Court of Human Rights of 26 May 2020 in the case of Mándli and Others v Hungary, 
Appl. no. 63164/16. 
242 Judgment of the European Court of Human Rights of 8 October 2019 in the case of Szurovecz v. Hungary, Appl. 
no. 15428/16. 
243 Office for Democratic Institutions and Human Rights, ‘Limited Election Observation Mission Final Report, 
Hungary, Parliamentary elections’. 
244 András Bódis, ‘Soros, nyiss nekem tért!’ (8 April 2014) Heti Válasz <http://valasz.hu/itthon/soros-nyiss-nekem-
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several NGOs.245 This step was followed by a plethora of governmental 
attacks against the NGO sphere246 and very intensive smear campaigns 
portraying NGOs as ‘foreign agents’ or ‘Soros mercenaries’ conspiring 
against Hungary.247 

In 2018 the National Assembly adopted the Seventh Amendment to the 
Fundamental Law which inserted certain provisions in the constitutional 
text on the prevention of illegal immigration. Shortly after that the so-
called ‘Stop Soros’ legislative package was introduced in parliament. One 
of the controversial elements of the legislation was the criminalization of 
‘facilitating illegal immigration’, which extended the already existing 
prohibitions of the Criminal Code to all types of organizational activities 
not directly related to illegal immigration. The Venice Commission and the 
Office for Democratic Institutions and Human Rights (ODIHR) expressed 
serious concerns regarding this piece of legislation for its incompatibility 
with the freedoms of expression and association and concluded that ‘the 
provision may result in further arbitrary restrictions to and prohibition 
through heavy sanctions of the indispensable work of human rights 
NGOs’.248 The Constitutional Court, however, did not see any reason to 
invalidate the legislation.249 In 2019 the European Commission decided to 
refer Hungary to the Court of Justice concerning this issue.250 

The work of NGOs was further hindered by the introduction of a special 
‘immigration tax’ levied on financial support provided to immigration-
supporting activities carried out in Hungary or on financial support 
provided to the operations of a Hungarian organisation that carries out 
immigration-supporting activities. The Venice Commission and the ODIHR 
noted that „the special tax on immigration constitutes an unjustified 
interference with the rights to freedom of expression and of association of 
the NGOs affected’. 251 Eventually, the Court of Justice declared that the 

                                                           
245 Júlia Mink, ‘Standing and operational space of non-governmental organisations (NGOs) in contributing to 
respecting and promoting fundamental rights in EU Member States: Hungary 2017’ (2017) European Union Agency 
for Fundamental Rights <https://fra.europa.eu/sites/default/files/fra_uploads/hungary-civil-space_en.pdf>. 
246 ‘Timeline of governmental attacks against Hungarian NGO sphere’ (22 February 2017) Hungarian Civil Liberties 
Union <https://tasz.hu/files/tasz/imce/timeline_of_gov_attacks_against_hu_ngos_22022017_1.pdf>. 
247 Alasdair Sandford, ‘Alarm in Hungary over 'intimidatory' list of ‘Soros mercenaries’’ (13 April 2018) Euronews 
<https://www.euronews.com/2018/04/12/alarm-in-hungary-over-intimidatory-list-of-soros-mercenaries->. 
248 Venice Commission – OSCE: Joint Opinion on the Provisions of the so-called “Stop Soros” draft Legislative 
Package which directly affect NGOs, CDL-AD(2018)013-e, 22-23 June 2018, para. 103, 
https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2018)013-e. 
249 Viktor Z. Kazai: ‘Stop Soros Law Left on the Books – The Return of the “Red Tail”?’ (5 March 2019) VerfBlog, 
<https://verfassungsblog.de/stop-soros-law-left-on-the-books-the-return-of-the-red-tail>. 
250 ‘Commission takes Hungary to Court for criminalising activities in support of asylum seekers and opens new 
infringement for non-provision of food in transit zones’ (25 July 2019) Press release 
<https://ec.europa.eu/commission/presscorner/detail/en/IP_19_4260>. 
251 Venice Commission – OSCE, ‘Joint Opinion on Section 253 on the special immigration tax of Act XLI of 20 July 
2018 amending certain tax laws and other related laws and on the immigration tax’ (2018) CDL-AD(2018)035-e, 
para. 20., <https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2018)035-e>. 
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restrictions imposed on the financing of civil organizations did not comply 
with EU law.252  

 

5.2.3 Proceedings initiated by Member States 

Member States under EU law could stand up for Article 2 TEU values and against Rule of Law 
backsliding in other countries via symbolic means, and hard measures as well. As to the former, 
Member States could intervene into Rule of Law infringement proceedings on the side of the 
Commission. When it comes to hard laws, Member States that are friends of the Rule of Law 
could make use of Article 259 TFEU, which gives the Member States the opportunity to take 
action even in cases when the Commission does not start or does not take over from a Member 
State the infringement process.253 

5.2.4 Preliminary reference procedures 

Preliminary references and rulings as provided for in Article 267 TFEU are not specifically 
designed to target EU law violations, but may also attach consequences to Rule of Law 
backsliding. The weak side of the procedure from a Rule of Law perspective is that it usually 
leaves the final assessment to national authorities that may not be in a position to adequately 
weight the gravity of systemic Rule of Law problems. This is so especially in cases when the very 
problem to be addressed is judicial independence.254 

Case study – Hungarian judge: ‘Am I independent?’  

In July 2019 a Hungarian judge suspended a criminal proceeding initiated 
against a Swedish national charged with an offense of misuse of firearms 
and ammunition. The judge submitted several questions to the Court of 
Justice of the EU in a preliminary reference procedure concerning – inter 
alia – judicial independence.255 The judge asked whether the practice of 
the President of the National Judicial Office – who is not only entrusted 
with unlimited powers in the administration of courts and elected by the 
Parliament, but who also happens to be a close ally of the government – 
of sidestepping the rules for applying for court leadership positions, 
disregarding the opinion of the judges, and filling positions through 
temporary mandates, was in line with the Rule of Law and judicial 
independence as guaranteed by the Lisbon Treaty (Article 19(1) TEU and 

                                                           
252 Case C-78/18, Commission v Hungary, ECLI:EU:C:2020:476.  
253 Dimitry Kochenov, ‘Biting Intergovernmentalism: The Case for the Reinvention of Article 259 TFEU to Make It a 
Viable Rule of Law Enforcement Tool’, (2015) 7 The Hague Journal of the Rule of Law 2, 153–174. 
254 Case C-216/18 PPU, LM Minister for Justice and Equality (Deficiencies in the system of justice), 
ECLI:EU:C:2018:586.  
255 Case C-564/19, IS (Illégalité de l’ordonnance de renvoi) 
<http://curia.europa.eu/juris/liste.jsf?lgrec=fr&td=%3BALL&language=en&num=C-564/19&jur=C>. For a detailed 
analysis of the case, see Petra Bárd, ‘“Am I Independent?” – A Hungarian Judge Asks the CJEU in a Struggle against 
Judicial Capture’. 
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Article 47 Charter of Fundamental Rights). The domestic court also asked 
whether the fact that judges’ salaries have not changed in the last 15 
years; that since September 2018 they earn less than prosecutors of 
equivalent rank; and that court presidents have the discretionary power 
to give bonuses, was in line with judicial independence. 

Upon the motion of the Prosecutor General, the Supreme Court (Kúria) 
delivered a declaratory judgment which held that suspension of a criminal 
case and a request for preliminary ruling is illegal, if the subject matter of 
the request is not the interpretation or validity of EU law but rather 
concerns questions irrelevant from the viewpoint of the outcome of the 
pending case. In addition, disciplinary proceedings was initiated against 
the Hungarian judge on the grounds that the content of the preliminary 
questions violated the ‘dignity of the judiciary’.256 

 

5.2.5 Cooperation and Verification Mechanism 

The Cooperation and Verification Mechanism (CVM) for Bulgaria and Romania suffers from 
various weak points, including lack of equality of the Member States, lack of effectiveness and 
enforceability. For the future in could be incorporated into other Rule of Law monitoring tools 
discussed above. 

5.2.6 Economic measures 

Several studies show at the power of the purse vis-à-vis rulers that engage in Rule of Law 
backsliding. As it has been shown by Israel Butler,257 and Daniel Kelemen and Kim Lane 
Scheppele258 – even without the Commission’s recent ‘generalised deficiencies’ proposal – in 
line with Article 142(1)(A) of the Regulation (EU) No 1303/2013 (Common Provisions 
Regulation, CPR), the Commission could suspend European Structural and Investment Funds 
(ESIFs) where a Member State does not uphold the Rule of Law. 

Instead of making use of the above tool, European institutions came up with a general Rule of 
Law conditionality. On 3 May 2018 the Commission put forward the proposal for a Regulation 
on the protection of the Union's budget in case of generalized Rule of Law deficiencies in the 
Member States.259 According to the proposal, should the Commission find in one of the 
Member States generalized deficiencies as regards the Rule of Law, it may suspend or reduce 

                                                           
256 Hungarian Helsinki Committee, ‘Disciplinary Action Threatens Judge for Turning to EU Court of Justice’ (7 
November 2019) < https://www.helsinki.hu/en/disciplinary-action-threatens-judge-for-turning-to-cjeu/>. 
257 Israel Butler, ‘Two proposals to promote and protect European values through the Multiannual Financial 
Framework: Conditionality of EU funds and a financial instrument to support NGOs’ (2018) Civil Liberties Union for 
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258 Daniel Kelemen, Kim Lane Scheppele, ‘How to Stop Funding Autocracy in the EU’ (10 September 2018) VerfBlog, 
<https://verfassungsblog.de/how-to-stop-funding-autocracy-in-the-eu/>.  
259 Proposal for a Regulation of the European Parliament and of the Council on the protection of the Union's budget 
in case of generalised deficiencies as regards the rule of law in the Member States (2018) 
COM/2018/324 final – 2018/0136 (COD). 
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payments to that country from the EU budget and may prohibit to enter into new legal 
commitments. According to the original plans, the Council could have vetoed the Commission's 
decision by a qualified majority (reverse qualified majority). In April 2019, the European 
Parliament adopted its first-reading legislative resolution on the proposal, including a new 
article defining what constitutes generalized Rule of Law deficiencies that might affect the 
sound financial management or the protection of the financial interests of the EU.260 These 
include attacks on judicial independence, arbitrary and unlawful decisions by public authorities 
remaining without consequences, limiting the availability and effectiveness of legal remedies, 
endangering the administrative capacity of a Member State to respect its EU obligations, 
measures that weaken lawyer-client privilege. The European Council on 20 July 2020 shifted 
the focus and underlined the importance of the protection of the Union´s financial interests in 
conjunction with the Rule of Law.261 The German Presidency came up with a compromise 
proposal discussed in the Council on 30 September 2020 reflecting the emphasis on financial 
interests of the EU: Rule of Law breaches will be sanctioned if they affect or seriously risk 
affecting the budget in a sufficiently direct way. Instead of the original plans of a reverse 
qualified majority to stop the procedure, a qualified majority is needed to have the suspension 
triggered. Hungary and Poland, the most likely candidates to be affected by the new rules (see 
chapter 3 supra), in a response blocked the approval of the EU’s seven-year budget and the 
COVID-19 recovery fund.262 The EU-25 threatened the two mentioned countries to establish 
the Next Generation EU COVID-19 emergency recovery package (NGEU) via enhanced 
cooperation263 or by way of an international agreement. That would not have solved the issue 
of the EU’s multi-annual budget for 2021-2027 (MFF), where one cannot circumvent unanimity, 
and in case of a no deal, in line with Article 312(4) TFEU ’the ceilings and other provisions 
corresponding to the last year of that framework shall be extended until’ the MFF is ultimately 
adopted. But it could have eliminated the danger of a COVID-19 related economic disaster. 
Finally, an agreement was reached by the European Parliament and of the Council on a general 
regime of conditionality for the protection of the Union budget,264 and the proposed 
conditionality will apply to the MFF and NGEU as of 1 January 2021. But the compromise 
reached was highly controversial. It took the form of European Council Conclusions, which are 

                                                           
260 European Parliament legislative resolution of 4 April 2019 on the proposal for a regulation of the European 
Parliament and of the Council on the protection of the Union's budget in case of generalised deficiencies as regards 
the rule of law in the Member States (2019) (COM(2018)0324 – C8-0178/2018 – 2018/0136(COD)). 
261 Special meeting of the European Council (17, 18, 19, 20 and 21 July 2020), (EUCO 10/20CO EUR 8CONCL 4), 
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262 Jorge Valero, ‘Hungary and Poland veto stimulus against pandemic’ (16 November 2020) Euractiv 
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pandemic/>; Davic M. Herszenhorn, Lili Bayer, ‘EU in crisis over Hungary and Poland’s €1.8T hold-up’ (16 
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263 Albeit that solution might have had legal obstancles. Martin Nettesheim, ‘Keine Verstärkte Zusammenarbeit zu 
Lasten aller: Oder wie „Next Generation Europe“ nicht realisiert werden kann’ (20 November 2020) VerfBlog 
<https://verfassungsblog.de/keine-verstarkte-zusammenarbeit-zu-lasten-aller/>.  
264 Proposal for a Regulation of the European Parliament and of the Council on the general regime of conditionality 
for the protection of the Union budget, available at: 
<https://www.europarl.europa.eu/meetdocs/2014_2019/plmrep/COMMITTEES/BUDG/DV/2020/11-
12/RuleofLaw-Draftconsolidatedtext_rev_EN.pdf>  
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formally non-binding, and which were passed by an EU institution that is not a co-legislator, so 
it is difficult to interpret the document from a legal perspective. In any case, the text says that 
the Commission will adopt guidelines on the way it will apply the regulation, and the regulation 
will not be applied until then. But the guidelines will not be finalised until an action for 
annulment, which Hungary and Poland promised to initiate, will be submitted and until the case 
be decided upon by the Court of Justice.265 As Alemanno and Chamon,266 and Scheppele, Pech 
and Platon pointed out,267 the European Council acted ultra vires, when de facto amending an 
EU regulation, and violated the separation of powers when instructing the Commission what to 
do and what not to do, and in which timeframe. The European Parliament shared these 
concerns and on 14 December 2020, it emphasized that the European Council has no legislative 
powers, the Commission must be independent and must enforce EU laws, which do not need 
any interpretative guidelines, since the conditionality regulation is sufficiently clear, and no 
implementing instruments are foreseen.268 The European Parliament also warned European 
institutions, primarily the Commission that it has legal tools available in case the Commission 
does not respect its Treaty obligations and fails to apply the regulation in question.269 

5.3 Proposals 

In its Resolution adopted on 8 September 2015,270 the European Parliament called on the 
Commission to draft an internal strategy on the Rule of Law ‘accompanied by a clear and 
detailed new mechanism, soundly based on international and European law and embracing all 
the values protected by Article 2 TEU, in order to ensure coherence with the Strategic 
Framework on Human Rights and Democracy already applied in EU external relations and 
render the European institutions and Member States accountable for their actions and 
omissions with regard to fundamental rights.’ The tools are supposed to include the 
establishment of a scoreboard on the basis of common and objective indicators by which 
democracy, the Rule of Law and fundamental rights will be measured; monitoring, based on 
the scoreboard and a system of annual country assessment; empowering the Fundamental 
Rights Agency to monitor the Rule of Law situation in Member States; issuing a formal warning 
if assessment shows that a Member State is violating the Rule of Law or fundamental rights; 
and improvement of coordination between the EU institutions and agencies, Member States, 
the Council of Europe, the United Nations and civil society organizations.271 The European 
Parliament in October 2016 passed a Resolution calling upon the Commission to initiate 

                                                           
265 European Council meeting (10 and 11 December 2020) Conclusions (CO EUR 17, CONCL 8) 
<https://data.consilium.europa.eu/doc/document/ST-22-2020-INIT/en/pdf>. 
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Union (2013-2014) (2014/2254(INI)). 
271 Ibid. at para. 10. 
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legislation on a comprehensive Rule of Law, democracy, and fundamental rights (DRF) 
scoreboard.272 The Commission initially rejected the proposal, but in 2019 it came up with the 
proposal to launch annual Rule of Law reports with respect to all EU Member States. (See supra 
in 7.1.) As Wouter van Ballegooij rightly noted, four major differences distinguish the European 
Parliament’s proposal from that of the Commission. First, the former is based on an inter-
institutional agreement, second, the former to broader in scope covering democracy, the Rule 
of Law and fundamental rights, not just Rule of Law matters, third, the European Parliament 
invites an expert panel to do the assessment, whereas the Commission wishes to take up this 
task itself, and fourth, the European Parliament emphasized the need for a follow up, whereas 
the Commission opts for more dialogue, i.e. inter-parliamentary debates within Parliament and 
discussions within Council.273 Making use of the European Parliament’s right to propose an 
interinstitutional agreement, a European Parliament resolution was adopted on the mechanism 
in October 2020.274 

Even in the lack of a DRF mechanism, a systemic and all-encompassing monitoring of EU values 
in the criminal justice sector could be created. Article 70 TFEU allows the adoption of measures 
for an objective and impartial evaluation of the implementation of Union policies in the area of 
freedom, security and justice, in order to facilitate the full application of the principle of mutual 
recognition.  

EU bodies could play a more vital role in Rule of Law enforcement. The extension of the future 
role of the EU Fundamental Rights Agency could be carefully considered, so that the Agency 
plays a more meaningful role in the supervision of Article 2 TEU values. Also, academic and 
political proposals suggest abolishing Article 51 of the Charter of Fundamental Rights, so that all 
Charter rights become directly applicable and justiciable in the Member States.275 Such a move 
would make the Charter become a ‘federal standard’ as, it would eventually ‘irrespective of the 
subject-matter at issue, that is to say irrespective of whether it falls within federal or State 

                                                           
272 European Parliament resolution of 25 October 2016 with recommendations to the Commission on the 
establishment of an EU mechanism on democracy, the rule of law and fundamental rights (2015/2254(INL)), 
P8_TA-PROV(2016)0409; Wouter van Ballegooij, Tatjana Evas, ‘An EU Mechanism on Democracy, the Rule of Law 
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Laurent Pech, E. Wennerström, V. Leigh, A. Markowska, LDe Keyser, A. Gómez Rojo and H. Spanikova, ‘Assessing 
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fundamental rights’; Petra Bárd, Sergio Carrera, Elspeth Guild, Dimitry Kochenov, with a thematic contribution by 
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the Rule of Law and Fundamental Rights (2020/2072(INI)). 
275 Viviane Reding, ‘The EU and the Rule of Law – What Next?’ op. cit.  
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competence.’276 Since many Rule of Law problems have direct human rights implications, 
tackling the latter might also be beneficial from the perspective of the Rule of Law.277  

The role of the European Anti-Fraud Office (OLAF) could be strengthened. At the minimum its 
findings could be publicly shared when Member States are irresponsive to the mischiefs 
indicated in those reports. An EU mechanism could be introduced which can lead to EU 
consequences attached to OLAF findings of corruption autonomously, irrespectively of the 
Member States’ prosecution offices.  

It has been suggested to connect participation in the European Public Prosecutor’s Office 
(EPPO), the EU’s decentralized prosecution office, to accessing certain EU funds.278 Thus far 
neither of the Member States undergoing Article 7(1) TEU proceedings acceded to it. 
Alternatively, the EU could create incentives through additional EU made available to those 
countries that join the EPPO. 

Finally, the Authority of European Political Parties and European Political Foundations could 
ensure the EU political parties’ adherence to Article 2 TEU values. Funding for the whole 
European party could be suspended until Rule of Law backsliding conducted by a national 
member party is addressed.279 

 

  

                                                           
276 Koen Lenaerts, ‘Respect for Fundamental Rights as a Constitutional Principle of the European Union’ (2000) 6 
Columbia Journal of European Law 1, 1–25; Allard Knook, ‘The Court, the Charter, and the vertical division of 
powers in the European Union’ (2005) 42 Common Market Law Review 2, 367–398. 
277 On further possible avenues the Charter may open for tackling rule of law violations see Dimitry Kochenov, 
John Morijn, ‘Augmenting the Charter’s Role in the Fight for the Rule of Law in the European Union: The Cases of 
Judicial Independence and Party Financing’ (2020) RECONNECT Working Paper No.11< https://reconnect-
europe.eu/wp-content/uploads/2020/10/RECONNECT_WP11_Kochenov_Morijn.pdf>.  
278 Jasna Šelih, Ian Bond, Carl Dolan, ‘Can EU funds promote the rule of law in Europe? Center for European Reform’ 
(2017) CER <https://www.cer.eu/sites/default/files/pbrief_structural_funds_nov17.pdf>.  
279 On the limitations and potentials of Regulation 1141/2014 see John Morijn, ‘Responding to “populist” politics 
at EU level: Regulation 1141/2014 and beyond’ (2019) 17(2) International Journal of Constitutional Law, 617–640. 
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