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Confederacy for Now 
European (dis)integration as virtuous circle or vicious cycle? 

 
Joseph Corkin 

 

Abstract 
This paper contrasts three visions of European (dis)integration – nationalist, federalist and confederalist 
– to conclude that Europeans need not choose between a disintegrative nationalism, or the excessive 
juridification and hierarchy of a state-like European federal order that subsumes their states into a 
supranational constitutional unity. The confederal alternative offers a constitutional theory of the EU 
that respects the historical contingency of the nation state, as Europeans’ chosen vehicle for democratic 
self-determination – an undeniable sociological constraint on integration – without reifying the nation 
state in the way that nationalism does. It reads the EU and its members instead as combining to 
“complete” one another’s constitutionality, in a non-state-like constitutional construct that integrates 
states (not peoples) through a precarious balance of supranational law and intergovernmental politics. 
This order obliges them to forgo unfettered sovereignty, reining in their tendency to discount the effects 
of their democratic self-determination on equally democratically legitimated neighbours when 
exercising national legal independence in a factually interdependent world.  

While the EU cannot constitutionalise itself into a legitimate sovereign through procedural engineering 
alone, the better its procedures are, the more Europeans will accept it as a legitimate part of a 
confederal order that, on the one hand, acknowledges their desire to go on realising their democratic 
self-determination primarily through national political communities, but on the other, insists they 
submit the external effects thereof to at least some supranational scrutiny, while also enabling them to 
make some law together on matters that have moved beyond their unilateral reach. Their sense of 
connection – their cross-border solidarity and justice, perhaps even the idea that they might one day 
become a single European people – grows through the process of respecting one another’s legal 
independence by tempering their own, and by making some law together; all through processes that 
they deem legitimate for the purpose. If the EU gets it wrong – unnecessarily and counter-productively 
forcing the issue with a vision of integration that is too federalist – it runs the risk of achieving the 
opposite: a disintegrative vicious cycle, instead of an integrative virtuous circle. 
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1. Introduction: Three visions of (dis)integration 

Three visions of European (dis)integration – nationalist, federalist and confederalist – span the 
ways in which states can fetter, or refuse to fetter, their sovereignty: The EU as a threat to the 
nation state. The EU as a federal United States of Europe in the making. And the EU as a 
confederation of nation states. 

1.1 Nationalist 

Nationalists reify the nation state as the cradle of democracy and the largest political 
community in which we possess the requisite social solidarity to realize our democratic self-
determination. They view sovereignty as an absence of constraint. The only acceptable 
limitations are those that the state voluntarily and explicitly agrees to in the exercise of its 
freedom to contract with other states. This excludes anything that contracts it into the ‘slavery’ 
of open-ended or even ‘sincere’1 multilateral cooperation through permanent institutions and 
all their inevitable compromises. At most, states might negotiate free trade agreements on an 
ad hoc basis, whereby they commit to open their markets to one another to secure the mutual 
benefits of ‘comparative advantage’2 through ‘deals’ that tend to have a victor and a 
vanquished, dependent on the relative power of those negotiating. This contractual vision of 
international relations assumes states possess practically unfettered sovereignty to direct 
outcomes within their borders, while the international ‘arena’ operates as a no-holds-barred 
competition between states: a zero-sum, predatory business environment writ large. Or as two 
senior figures from the Trump administration put it: 

‘The world is not a ‘global community’ but an arena where nations, non-governmental actors 
and businesses engage and compete for advantage … Rather than deny this elemental nature 
of international affairs, we embrace it.’3 

Contrasted with the law-based, institutionalised world order, painstakingly assembled since the 
Second World War – most ambitiously in Europe – the nationalists’ power-based, non-
institutionalised world order is disintegratory. It would return us to an older, purely 
Westphalian model. In Europe, it is revealed most vividly in the British brand of Euroscepticism 
that led to the referendum result in 2016 that regards the EU as little more than a glorified free 
trade agreement. The reasons for this attitude are complex but significant among them must 
be that Britain never lost its democracy in the Twentieth Century, so never truly embraced the 
idea that European integration served a higher purpose, at least one that it has any need of. 
For British nationalists, the EU was never more than a means to a transactional, mercantile end, 
so its law and institutions inevitably look a bit over-blown: designed for something more 
ambitious than the trade arrangements that were the summit of their membership aspirations. 
More confident in their disregard for its achievements than nations with more tragic Twentieth 
Century histories, their commitment to the EU was lukewarm, pragmatic and superficial, to be 
departed from when the perceived costs outweighed the perceived benefits.  

                                                           
1 Article 4(3) TEU. 
2 D. Ricardo, On the Principles of Political Economy (1817). 
3 H.R. McMaster (U.S. National Security Advisor) and Gary Cohn (Head of the U.S. National Economic Council), 
‘America First Doesn’t Mean America Alone’, Wall Street Journal, 30 May 2017. 
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1.2 Federalist 

The nationalist vision contrasts most starkly with that of internationalists like Altiero Spinelli 
and Ernesto Rossi, whose manifesto Per un’Europa Libera e Unita – written on cigarette papers 
and smuggled out to the Italian Resistance from the island of Ventotene, where Mussolini had 
imprisoned them in the war – argued that the fight against nationalism would be in vain if it led 
only to the restoration of the old Westphalian order of sovereign nation states, jockeying for 
advantage in ever-shifting alliances: 

‘The dividing line between progressive and reactionary parties no longer follows the formal line 
of greater or lesser democracy, or of more or less socialism; rather … those who conceive the 
essential purpose and goal of struggle as the ancient one, that is, the conquest of national 
political power – and … those who see the creation of a solid international State’.4 

Extending national political communities to a supranational equivalent appeals to those who 
believe our factual interdependence – environmental, markets, technologies, cultures – is now 
so extensive that we can only protect our substantive (regulatory as well as welfare) and 
procedural (liberal democratic) achievements through an ambitious multilateralism that pools 
our national sovereignties. This internationalist (or in the European context: federalist) vision, 
aspires to a world (or at least a European) order of enduring, legally mediated engagement 
between states, held together by permanent multilateral institutions that are rendered 
democratically accountable to a new supranational people with a shared cosmopolitan identity, 
goals, solidarities and ideas of justice. It is a vision that, as things stand, is as hopelessly romantic 
as that of the nationalists who fetishize eighteenth-century ideas of the sovereign state, despite 
all the evidence of the world’s ever-increasing factual interdependence. While the EU is the 
closest the world has come to implementing this vision, it still falls significantly short of a United 
States of Europe that binds its members into a hierarchical (federal) order, under which they 
forgo their rights (under traditional sovereignty principles) to make and implement law without 
constraint across the piece. The does not dissuade some from promoting this vision. But the 
principal obstacle is the aforementioned nationalism. The European federalist vision of a state-
like supranational order raises all the attendant problems of democratizing the law and 
institutions necessary, when most Europeans do not want to forgo that much sovereignty, to 
become a genuine European political community. 

1.3 Confederalist 

Luckily, Europeans need not choose between a nationalism of European disintegration or a 
federalism that aspires to a United States of Europe. Confederalism offers a coherent path 
between reifying national sovereignty, and so isolationism, or subsuming states into a European 
state-like order. It accepts that our factual interdependence necessitates some degree of 
integration – obliging states to forgo the nationalist vision of making and implementing national 
law without constraint – but declines to go so far as the federalist vision. A confederal order 
integrates nations, rather than their still distinct national peoples. It has then affinities with 

                                                           
4 A. Spinelli and E. Rossi For a Free and United Europe: A Draft Manifesto (Per un’Europa Libera e Unita: Progetto 
d’un Manifesto). 
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theories that depict the EU as a demoicracy,5 as ‘not-a-state’,6 and as embodying a 
‘constitutional pluralism’7 or ‘constitutional tolerance’,8 each of which take national legal 
independence seriously, even as they insist on some other-regardingness. Essentially, 
confederalism steers a path between nationalism and federalist ‘temptations of centralization 
and hierarchical constitutionalization’9 to offer a realistic alternative to the starker choice that 
Habermas suggests Europeans face: either resurrecting the nationalists’ contractualist 
Westphalian model (reducing national peoples to governments that claim to secure their 
democratic self-determination on the international stage vicariously, through agreements 
struck with other governments, or so-called ‘post-democratic executive federalism’10) or 
committing to the genuine federalism of a democratically organised United States of Europe. 

Federal versus confederal visions of integration raise more than just an obscure topic for 
constitutional theorising. They mirror a debate played out in everyday politics, around the EU’s 
contested legitimacy claims and how the EU should handle nationalist assertions of sovereignty 
that now sweep the continent.11 Indeed, what distinguishes these two visions of integration is 
how they respond to the nationalist vision of disintegration, or at least the sociologically 
undeniable (if historically contingent) constraint that most Europeans still want to pursue their 
democratic self-determination predominantly through national political communities, even as 
the world becomes increasingly factually interdependent.  

2. Democracy and the rule of law 

Democracy under the rule of law demands that those who wield imperium – privileged and 
unilateral discretionary power over the lives of others who have no choice but to submit to it – 
do so through law (abstract, general and relatively clear norms) and are themselves constrained 
by law (organised, controlled and limited by legally-constituted processes and institutions) in 
ways that connects that imperium, and the law through which they exercise it, to those others: 
the objects of their imperium. A degree of co-originality operates here: Imperium is not just 
something that exists, on which we impose mechanisms to ensure its objects are able to hold 
it to account. It arises with and exists only in the presence of those mechanisms; mechanisms 

                                                           
5 K. Nicolaïdis, ‘European Democracy and Its Crisis’ (2012) 51 JCMS 351, 354. 
6 J. Weiler, The Constitution of Europe: ‘Do the New Clothes Have an Emperor?’ and other essays on European 
Integration (CUP, 1998). 
7 N. Walker, ‘The idea of Constitutional Pluralism’ (2002) 65 MLR 317; M. Kumm, ‘The Cosmomolitan Turn in 
Constitutionalism: On the relationship between constitutionalism in and beyond the state’, in J. Dunnof and J. 
Trachtman (eds), Ruling the World: International law, global governance (CUP, 2009). 
8 J. Weiler, ‘Federalism and Constitutionalism: Europe’s Sonderweg’, in K. Nicolaïdis and R. Howse (eds), The 
Federal Vision: Legitimacy and levels of governance in United States and the European Union (OUP, 2001); J. Weiler, 
‘In Defence of the Status Quo: Europe’s Constitutional Sonderweg’, in J. Weiler and M. Wind (eds), European 
Constitutionalism Beyond the State (OUP, 2003), 7. 
9 K. Nicolaïdis and G. Shaffer, ‘Transnational Mutual Recognition Regimes: Governance Without Global 
Government’ (2005) 68 Law and Contemporary Problems 263, 264-8; K. Nicolaïdis, ‘European Democracy and Its 
Crisis’ (2012) 51 JCMS 351, 356. 
10 J. Habermas, ‘The Crisis of the European Union in the Light of a Constitutionalisation of International Law’ (2012) 
23 The European Journal of International Law 335, 345. For a more recent (and more nuanced) position, see J. 
Habermas, ‘Citizen and State Equality in a Supranational Political Community: Degressive Proportionality and the 
Pouvoir Constituant Mixte’ (2017) 55 JCMS 171. 
11 G. Falkner and G. Plattner, ‘EU Policies and Populist Radical Right Parties’ Programmatic Claims: Foreign Policy, 
Anti-discrimination, and the Single Market’, published online, 2 September 2019, forthcoming in the JCMS. 
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that establish imperium in the same instant as they establish the obligation to obey it, to make 
it a shared expectation among those in an arrangement of asymmetric power in which those 
who are its objects accept the arrangement because it is exercised consistently with pre-
established norms (the rule of law) that they can influence (democratic self-determination) and 
– at least in a specifically liberal democracy – within substantive constraints that respect their 
dignity by upholding certain inalienable rights (human rights).  

Social change is thereby channelled through law, as conditioned by reason and a democratically 
determined common good. Beneath and above it all, sit the people: to whom this happens, and 
who make it happen. So, the rule of law and democracy are locked in an eternal dialectic in 
which the rule of law offers certainty – to secure social stability through juridification – whereas 
democracy offers flexibility, to secure the political contingency of that law, so it is fixed 
temporarily yet always beholden to the changing will of the people who it binds and who are 
its objects. The constitution sits at the heart of this arrangement, maintaining an equilibrium 
between the empires of politics, on the one hand, and of law and reason, on the other. It polices 
the borders and interactions between these empires, so neither overreaches and we avoid 
either the hyper-juridification of the technocratic state or the hyper-politicisation of 
nationalism and other brands of populism. To this end, it constitutes and empowers the 
legislature and the executive to secure the common good, through law that they make and 
implement, alongside an independent judiciary to interpret the same. This Madisonian 
constitutionalism, that distributes power across legally constituted institutions that check and 
balance one another through legally defined processes, is supplemented in a liberal democracy 
by the protection of certain inalienable rights. And the whole constitutional order is then 
embedded in an international order, hermetically sealed by a Westphalian tradition that reifies 
national sovereignty as its fundamental building block and so furthers the nationalist 
(contractualist) vision of international relations that refuses to reach into the national 
constitutional order of its own accord. This is the seal that the EU breaks, both in its 
confederalist or its federalist form. 

As the world becomes more complex and interdependent, and public expectations of the 
modern state accumulate, the state has had to turn to new clerics and aristocrats to navigate 
its complexity and interdependence. Today’s Philosopher Kings – those who have mastered the 
necessary knowledge – are the lawyers, technocrats, economists and scientists who devise 
legal-rationalist solutions to policy problems that they define and frame, based on a supposedly 
universal rationality. Often accounting more intensely to one another than to the political 
communities on whose behalf they make and implement law, they interact in closed circles or 
networks that form around their epistemic communities, which it turn tend to share a market 
framing of the world and to operate globally. They generate a continuous stream of semi-
automated market corrections (regulatory and redistributive) that amount to, and further, a 
pseudo-universalism that they pretend is anything but. Presuming to have perfected how to 
move towards the universal along a given path, their technocratic fixes are detached from the 
local and the particular and prematurely exclude alternative perspectives by glossing over 
political issues that ought to play out in contested public spheres and democratic processes. 
The democratic basis of imperium then erodes as the scope for open-ended democratic self-
determination, and the ongoing pluralism essential to it, diminishes. For law cannot be made 
on an arid terrain that necessitates only the application of the correct economic principles to 
sociological data, any more than it can be made on a postmodern terrain of incommensurable 
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political and moral values that permit anything, provided everyone was heard.12 Those who 
pretend otherwise only invite democratic backlashes, nationalist or otherwise. 

3. Federalism and the rule of law 

The federalist impulse to take the EU to the next constitutional level reifies juridification, the 
rule of law and a clear (legally delineated) separation (and hierarchy) between the national and 
the supranational. It celebrates doctrines like supremacy, direct effect and their progeny for 
strengthening the effectiveness of EU law and for nudging the EU towards an ever-closer, 
legally and hierarchically organised Union. This is the EU whose coherence is underpinned by 
law and that reaches deep into its members’ constitutional systems, their courts obliged to 
guarantee remedies that give EU citizens effective judicial protection in all the fields that EU 
law covers.13 It is the EU envisioned by the lawyers, judges, bureaucrats and academics who 
launched the project a lifetime ago, and who deliberately set it on this legal-rationalist path.14 
Their preferred destination – explicitly or implicitly, consciously or unconsciously – was always 
ultimately a truly federal United States of Europe. 

As with nationalism, federalism depicts the interaction between the EU and its member states 
as a zero-sum game. A rather simplistic reading of the European dilemma. It asks Europeans to 
choose between sovereign nation states or a United States of Europe and so sets up a false 
binary in which whatever the EU gains, the states must lose, so we either move towards a 
United States of Europe that gradually subsumes national sovereignty – incorporated into a 
hierarchically organised (federal) constitutional order – or the states remain in charge and there 
is no Union. This applies a classical constitutional frame to the EU, to depict it as a state-in-the-
making (albeit highly decentralised) that slowly but surely acquires power from its members 
and must then democratise with a constitutional legitimacy commensurate to the new powers 
it acquires. It also responds to the EU’s lop-sidedness by abandoning an overtly economic bias 
for a better balance with the social. In sum, federalists believe legitimacy lies in the EU doing 
more, only better, including adopting a richer, social as well as economic functionalism that 
justifies it proceeding towards an ‘ever closer union’ through law and all the federalist 
trappings: subjection to hierarchy, legal completeness and a clearer (read: legal) allocation of 
competencies between it and its members. It assumes the disconnect between the EU and its 
citizens – the disconnect that nationalists exploit – will close if only the EU can respond better 
to its citizens’ concerns and interests.  

All this is profoundly disenchanting for those who draw their identities from attachments to the 
local, the particular and the traditional, who are without the tools and vernaculars to engage 
modernity’s secularising, disenchanting empires of law and reason, as long as they are 
insufficiently mediated through democratic processes. Disempowered and disenfranchised, 
they resent an order that is seemingly programmed exclusively by the universal logics of law 
and (predominantly economic) reason, over which they enjoy little or no power. So, they rebel 
                                                           
12 See, generally, T. Prosser, The Regulatory Enterprise: Government, Regulation and Legitimacy (OUP, 2010). 
13 For a recent restatement, see Case C-64/16, Associação Sindical dos Juízes Portugueses v Tribunal de Contas, 27 
February 2018, para. 34. 
14 A. Vauchez, The Force of a Weak Field: Law and Lawyers in the Government of the European Union (2008) 2 
International Political Sociology 128; A. Cohen, Constitutionalism Without Constitution (2007) 32(1) Law & Social 
Inquiry 109; D. Chalmers, M. Jachtenfuchs and C. Joerges (eds), The End of the Eurocrat’s Dream: Adjusting to 
European Diversity (CUP, 2016). 
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against its creeping juridifications, its de-contextualised technocracy, and the Philosopher Kings 
who uphold it. Indeed, that nationalists regularly attack liberal institutions at home suggests 
their quarrels with the EU are rooted in and continue a conflict with the modern state itself (of 
which the EU is merely a supranational extension). The modern state claims to exercise 
imperium through the law, as conditioned by reason, in contrast to pre-modern states that 
claimed to rule not by man-made legal-rationalism but by moral or divine right: traditions and 
‘natural’ law principles that supposedly exist outside of time and that embody the manifest 
destiny of a unitary people.15 Nationalists imbue the state with just such an incontrovertible 
mystique: one that has exerted such a powerful hold on their imaginations over the centuries 
that millions have given their lives to fight in its name.  

By contrast, the modern state is now more recognisably constructed: just another man-made 
product of a universalising Enlightenment that still sustains itself (in needs constant 
reaffirmation) by cultivating a particular (national) culture – to reassure its members (when 
they do not give too much thought to it) that it is somehow ‘rooted in everyday life’ – but is 
clearly an ‘imagined political community’.16 Indeed, Yuval Noah Harari suggests homo sapiens 
came to dominate the world as a species precisely because we have that ‘remarkable ability to 
know and not to know at the same time,’ so can cooperate in large numbers by using ideas that 
exist only in our shared imagination: ideas that if we stopped validating them would simply 
cease to exist: 

‘At the heart of our mass co-operation networks, you will always find fictional stories that exist 
only in people’s collective imagination... There are no gods, no nations, no money and no human 
rights, except in our collective imagination.’17 

We know that the state is just a human creation, yet we suspend our disbelief to respect it as 
a convention, all bound up with various myths that sustain it as a shared idea. Nationalists are 
perfectly comfortable with the arrangement and resent ‘troublesome’ internationalists and 
European federalists who problematise the idea: for picking at its fictions and disturbing what 
was settled in unsettling ways. The factual interdependencies of globalisation and 
multiculturalism, and the resulting cultural dislocations, only add to their malaise. 

Having replaced rule by ‘natural’ law and theocratic aristocracy with institutions that owe their 
imperium to neither tradition nor to the charisma of the officeholder, but to the law itself, law 
can no longer claim authority based on some timeless quality, or because it is the word of 
someone born to rule: only by reason and latterly on the reason of those with democratic links 
to us (necessary as we now realise that our ‘betters’ have no monopoly on good reason). This 
legal-rationalist and ultimately democratic means of grounding the state’s legitimacy 
represents a decisive break from the idea of a fixed, natural and timeless nation state. It 
demystifies or disenchants: ‘reducing’ the state to a political community that is of no fixed scale 
but simply involves a group who have chosen to exercise self-rule. There is then nothing left to 
prevent us from scaling it up, or indeed down, other than that it must involve a group who want 
to govern themselves as a political community, whether locally, nationally, or supranationally. 

                                                           
15 See, generally, M. Weber, ‘The Three Types of Legitimate Rule’ (trans. H. Gerth) (1958) 4 Berkeley Publications 
in Society and Institutions 1. 
16 B. Anderson, Imagined Communities: Reflections on the Origin and Spread of Nationalism (Verso, 1983). 
17 Y. Noah Harari, Sapiens: A Brief History of Humankind (Vintage, 2014).  
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Without a cohesive European political community that aspires to exercise democratic self-
determination in all but a few limited fields, the EU cannot draw on a European people 
(singular) to legitimate its legal-rationalism, regardless how ‘democratic’ its procedures. And 
even if Europeans did aspire to more, the EU currently has no single locus of sovereignty to 
embody the will of such a people, capable of grounding its imperium. Its empires of law and 
(predominantly economic) reason are then decoupled from those who they rule over, who have 
then no obvious sovereign to turn to within the order to assert their collective will. 

Nationalists respond by offering to ‘take back control’ for the people through a hyper-
politicisation that circumvents the legal and institutional constraints that a self-serving elite 
have supposedly erected to further their own interests, namely: legal-rationalism, inalienable 
rights, the checks-and-balances of national constitutions, the EU, and even the rule of law itself. 
Their claim is exaggerated but not entirely without foundation. European integration 
progresses through a juridified economic reasoning that embeds a structural bias towards 
certain economic theories that neglect the social. Skewed towards a market- or ordo-liberal 
framing of the world, and the technocracy that underpins it, the EU exacerbates a pervading 
sense of powerlessness, or what Durkheim called ‘anomie’.18 It leads many Europeans to 
conclude that it does not work for them, so invites almost inevitable backlashes against the 
ways in which its constitutional density constrain national sovereignty and seemingly thwart 
democratic change. Calls to deny it power or even to repatriate power grow ever louder. 

The EU ignores these sentiments at its peril. For as long as Europeans remain politically, 
culturally and emotionally attached to national political communities, they will begrudge 
supranational constraints on national sovereignty, especially if these embed a largely economic 
form of integration.19 Any European rescue-cum-civilization of the nation state must avoid 
imposing an alienating, socially-disembodied, economic rationality that homogenises national 
political communities by flattening out the cultural and social differences that manifest in 
national law, to fit them to some pseudo-universalism, especially in politically sensitive fields.20 
The EU must respect national political communities whose projects of democratic self-
determination have developed over time and express their member’s cultural identity, to 
furnish them with a feeling of solidity that reinforces their sense of the local, the particular and 
what is special to their community and its values.21 

The disconnect is wider than mere tweaks to the EU’s functionalist legitimacy must close. Most 
Europeans do not consider themselves as belonging to a European people, willing to 
institutionalise their democratic self-determination as a European political community, save for 
in the limited fields in which the EU already operates (if even that). As such, they experience its 
empire of law and (predominantly economic) reason as something done to them, not as 

                                                           
18 É. Durkheim, Suicide: A Study in Sociology (J. Spaulding and G. Simpson, trans.) (The Free Press, 1897). 
19 G. Davies, ‘Democracy and Legitimacy in the Shadow of Purposive Competence’ (2015) 21 European Law Journal 
2, 19. 
20 U. Haltern, ‘Pathos and Patina: The Failure and Promise of Constitutionalism in the European Imagination’ (2003) 
9 European Law Journal 14; M. Everson, ‘European Citizenship and the Disillusion of the Common Man’, in R. Nickel 
(ed), ‘Conflict of Laws and Laws of Conflict in Europe and Beyond’ (ARENA Report 01, Oslo 2009); G. Davies, 
‘Democracy and Legitimacy in the Shadow of Purposive Competence’ (2015) 21 European Law Journal 2, 16. 
21 J. Simons, ‘Democratic Aesthetics’ (2009) 50 Culture, Theory and Critique 1; F. de Witte, ‘Sex, Drugs & EU law: 
The recognition of moral and ethical diversity in EU law’ (2013) 50 CMLR 1545. 
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something they do, at least not in the same way as they experience their national systems of 
democratic self-determination. 

4. Confederalism and the rule of politics 

The confederal vision of integration is all about enabling diversity to flourish. It accepts a 
messier stand-off between the national and the supranational, mediated by politics as well as 
law. Federalism may be neater, but it brushes aside important sociological constraints that 
confederalism takes seriously. The cherished status of the nation state among most Europeans 
demands that, for the time being at least, the EU continues to integrate through an altogether 
messier blend of law and politics. A more nuanced confederal constitutionalism declines to 
pursue ever-more comprehensive EU law and ever-more centralised institutions. It accepts that 
the EU must continue to defer politically to national legal independence, even if this muddies 
a pan-European rule of law and leaves the meshing of the national and the supranational 
somewhat legally incoherent. It also means accepting the existing division between the 
comprehensive sovereignty of the states, justified by their stronger democratic claims, and the 
predominantly economic order of the EU that draws heavily on a functionalist legitimacy. 

The EU’s founding fathers had assumed Europeans would gradually transfer allegiances to it, 
rewarding it with their loyalty, as it secured their peace and prosperity. In fact, culture and 
identity remained resolutely national, so while Europeans long acquiesced to the transfer of 
economic power, their desire for political integration failed to keep pace with the accumulating 
spill-overs that demanded supranational intervention on social issues. The powers that the EU 
acquired to counterbalance the economic with the social then ended up falling between two 
stools: insufficient to offset its economic programming,22 too far reaching for available 
legitimating resources to bear. 

As long as they aspire to realise their social solidarity and justice predominantly within 
communities whose borders coincide with those of the nation state, the nation state remains 
the only coherent political community in which they will legitimately determine the bulk of their 
mutual obligations: how they calibrate their welfare programmes, make trade-offs between 
freedom and security, organise public services and provide other collective goods. Any 
widespread ‘thick’ European identity that might legitimate the transfer of these matters to the 
EU is (at the very least) some way off. The EU must then remain a confederation, or what 
Charles de Gaulle called a Europe des patries (Europe of nations). And as a ‘community of 
projects, not a community of identity’,23 its ‘dry, institutional, symbolic conception’24 of 
integration can pursue only limited social and therefore political ambitions. As long as its 
peoples resist transferring more power over the social to it, it will not overcome its 
disconnection from them by constituting itself as some sort of state-like order with a 
Madisonian-like system of checks-and-balances. Detached from a sovereign people (singular), 
any such attempt would be utterly self-referential: an attempt by the EU to pull itself up by its 
                                                           
22 F. Scharpf, ‘The Joint-Decision Trap: Lessons from German federalism and European integration’ (1988) 66 Public 
Administration 239. 
23 K. Nicolaïdis, ‘We, the Peoples of Europe...’ (2004) 83 Foreign Affairs 97, 102; K. Nicolaïdis, ‘The Idea of European 
Demoicracy’, in J. Dickson and P. Eleftheriadis (eds), Philosophical Foundations of European Union Law (OUP, 2012) 
247, 265; P. Lindseth, ‘Equilibrium, Demoi-cracy, and Delegation in the Crisis of European Integration’ (2014) 15 
German Law Journal 529, 548. 
24 Y. Stavrakakis, The Lacanian Left: Psychoanalysis, Theory, Politics (State University of New York, 2007), at 216. 
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own bootstraps. Instead, its checks-and-balances must continue to incorporate Europe’s 
historically recognisable (national) political communities and their public spheres and 
democratic processes in a warts-and-all way, thereby anchoring the EU’s constitutionalisation 
therein, to avoid the problem of self-referentiality. In other words, the EU must remain a 
confederation. 

Lacking a genuine (felt) political community that desires to operate as such, the EU remains 
reliant on an inadequately anchored legal-rationalism that draws on a ‘thin’ functionalist 
legitimacy, as supplemented by the limited democratic legitimacy it can eke out of its 
parliament (absent a European people who desire to govern themselves through it in any 
comprehensive sense) and its interactions with national institutions, on whose democratic 
legitimacy it piggybacks. EU law continues then to rest more on the ratio (reasoning) that 
underpins it than on the auctoritas (authority) that it derives from the democratic credentials, 
or institutional pedigree, of those who make and implement it. 

This emphasis on a functionalist legitimacy that vests power in those who claim authority based 
on expertise – a reliance on the epistemic over the political – was no accident. Legal-rationalism 
was designed into the EU from its inception, inscribed onto a genome that was all about 
immunizing Europe against the sort of totalitarian abuses of political power that had ravaged 
the continent in the first half of the Twentieth Century. That this design now provokes 
nationalist backlashes does not, however, demonstrate that it is working well. The gradual 
politicisation of the project, as it struggles to counterbalance the economic with the social – 
despite a pressing need to do so – makes its legal-rationalist programming unsustainable. But 
the permissive consensus that tolerated integration-by-stealth, at least until the states agreed 
to complete the Single Market in the mid-1980s, has given way to widespread resistance to 
transferring more political power to it, with so many now seeking to repatriate powers already 
taken or handed over. What to do?  

Instead of breaking out of the impasse by forcing the issue, as federalism proposes, or taking 
the nationalist route towards disintegration – the British ‘solution’ of leaving the EU because 
the organisational burdens out-weigh the benefits – confederalism would nurture a virtuous 
circle: slowly building Europeans’ confidence in what it does, whereby they might accept to 
transfer the necessary powers over social policy to it (though, crucially, only when they are so 
persuaded). 

Confederalism takes seriously the idea that the EU establishes a multi-level order in which the 
EU and its members combine to form a sui generis, non-state-like constitutional construct. It is 
premised on an equilibrium theory of integration that establishes a precarious balance between 
supranational law and intergovernmental politics and evolves through what Nicolaïdis 
describes as a ‘dance between law and power, judges and politicians’.25 Its institutional balance 
carefully blends the supranational and the intergovernmental: the continual political pull back 
to national (democratic) self-determination serves to check the legal pull to the European 
centre. Realised in ideas like ‘multi-level’ governance and so-called ‘new governance’ and ‘new 

                                                           
25 K. Nicolaïdis, ‘European Democracy and Its Crisis’ (2012) JCMS 1, 11. And see, generally, J. Weiler, ‘The 
Community System: The Dual Character of Supranationalism’ (1981) 1 Yearbook of European Law 267. 
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intergovernmentalism’,26 its intergovernmental (re)turn responds to the reluctance of 
Europeans to merge their national systems into a federally organised structure and confirms 
that integration is no longer about (if indeed it ever was) proceeding inexorably towards an 
‘ever closer’ legal union. 

For the time being, and into the foreseeable future, the EU must integrate states through a 
blend of law and politics, avoiding the excessive juridification and hierarchy of a federal order, 
or what Joerges and Everson dismiss as the ‘self-referential trumpeting of its own supremacy’ 
and that they contrast unfavourably with the (confederal) pursuit of ‘civilised political (non-
legal) interest consideration’.27 Politics must continue to trump law.  

The dialectic between supranational law and intergovernmental politics unites these concepts 
in their opposition to one another in a way that gradually constitutionalises arrangements 
between states to lend them increasing supranational legal bite, to which the states respond 
by reasserting their intergovernmental political power on behalf of their national peoples. 
Continual rebalancing either side of this pivot stabilises integration and sustain its legitimacy 
over time. In this way, the EU shifts glacially towards ever-more legal integration, without ever 
arriving at a hierarchically configured (federal) constitutional unity. But this incrementalism 
leaves its constitutional fundamentals rarely addressed directly. Taken in isolation, each shift 
of the glacier is too small or ambiguous to be objectionable, so tensions accumulate gradually, 
released in the occasional seismic event that re-establishes the equilibrium. Recent nationalist 
backlashes register especially highly on the Richter scale, none more so than the British decision 
to leave the EU. They demand considerable political acumen in their handling if the EU is to 
avoid a disequilibrium that might tip it into a disintegratory dynamic. 

Confederalism is perhaps best illustrated by the interactions of national and supranational 
judiciaries: the Court of Justice and national constitutional courts dance warily around one 
another, deferring to the other’s jurisdiction over matters within the legal domain of the other, 
while accepting an uneasy truce on conflicts at the limits of their respective domains. These 
conflicts play out in a shared-yet-disputed jurisdictional no man’s land, in which discussions 
over which court ought to have the final say over this contested legal territory – so-called 
Kompetenz-Kompetenz disputes28 – turn on boundary issues that are suited only to ongoing 
judicial dialogue, characterised by sincere cooperation, self-restraint and mutual 
accommodation.29 For committed federalists, this looks like a fudge: a means to avoid tough 
choices that is based on little more than unrealistic or wishful thinking, or as Keleman and Pech 
put it in an earlier paper in this series, ‘a theory designed for polite society’ that is too 
accommodating of certain national constitutional transgressions that the EU cannot afford to 
overlook if it is to honour its fundamental values.30 But confederalists do not insist that the EU 

                                                           
26 C. Bickerton, D. Hodson and U. Puetter, ‘The New Intergovernmentalism: European integration in the post-
Maastricht era’ (2014) 53 JCMS 703. 
27 M. Everson and C. Joerges, ‘Re-conceptualising Europeanisation as a Public Law of Collisions: Comitology, 
agencies and an interactive public adjudication’, in H. Hofmann and A. Türk (eds), EU Administrative Governance 
(Edward Elgar, 2006), 512, 513. 
28 G. Beck, ‘The Lisbon Judgment of the German Constitutional Court, the Primacy of EU Law and the Problem of 
Kompetenz-Kompetenz’ (2011) 17 European Law Journal 471. 
29 A. Bobic, ‘Constitutional Pluralism is Not Dead’ (2017) 18 German Law Journal 1395. 
30 D. Kelemen and L. Pech, ‘Why autocrats love constitutional identity and constitutional pluralism: Lessons from 
Hungary and Poland’, Reconnect Working Paper No. 2, September 2018, https://reconnect-europe.eu/wp-
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handles all such transgressions with sensitivity towards the state. Just as liberalism’s 
fundamental value of tolerance does not demand the toleration of intolerance, if a member 
state or national constitutional court fails to respect the EU’s fundamental principles of sincere 
cooperation, self-restraint and mutual accommodation, the EU and its judiciary are perfectly 
justified in reciprocating. 

5. Confederal constraints 

Confederalism is depicted above as more politically sensitive towards national projects of 
democratic self-determination than federalism: less the rule of law than a rule of politics, and 
the only vision of integration that truly reconciles ‘demands for autonomous policy solutions at 
the supranational level with a continuing (and dominant) cultural attachment to national 
institutions’.31 But that does not mean it imposes no constraint on states at all. Though it places 
limits on integration that federalism does not recognise, nor does it give states the free rein to 
which nationalists believe they are entitled. Instead, it expects national political communities 
to recognise that in a factually interdependent world, their supposedly discrete projects of 
democratic self-determination inevitably raise issues of cross-border solidarity and justice, so 
assume an unignorable inter-state dimension. Confederalism aims at a constitutionally 
necessary balance that respects Europeans’ historically contingent preference to pursue 
democratic self-determination nationally, while managing the external effects thereof. In this 
way, a confederation seeks to ‘complete’ the constitutionality of the nation state by respecting 
the democratic self-determination secured within states, even as it embeds that self-
determination in a supranational order that insists they acknowledge its effect on their 
neighbours’ parallel projects of self-determination. The idea is that the EU moderates – 
subverts without usurping – national sovereignty by managing its interactions with 
neighbouring sovereignties. 

Confederalism does not reify the nation state in the same way as nationalism but does take the 
nationalist impulse as an undeniable sociological constraint on European integration, around 
which constitutional theories of the EU must work. It is prepared then to work pragmatically 
and sensitively with the historically contingency of the nation state, in a way that federalism is 
less inclined to do. It acknowledges that the EU is not (nor is it likely to become anytime soon) 
a hierarchically organised, state-like order, and should then, as Immanuel Kant once put it, 

‘not aim to acquire any power like that of a state, but merely to preserve and secure the 
freedom of each state in itself’.32  

Kant called this a ‘federation of free states’: here simplified as a confederal order. It upholds 
the legal independence of its members (and their still distinct national peoples) while insisting 
that they respect the same in their neighbours. Crucially, it does not need a single European 
people to ground it. 

                                                           
content/uploads/2018/10/RECONNECT-WorkingPaper2-Kelemen-Pech-LP-KO.pdf. See also: R. Kelemen, ‘On the 
Unsustainability of Constitutional Pluralism’ (2016) 23 Maastricht Journal of European and Comparative Law 136. 
31 P. Lindseth, ‘Equilibrium, Demoi-cracy, and Delegation in the Crisis of European Integration’ (2014) 15 German 
Law Journal 529, 536 and 566. 
32 I. Kant, ‘Perpetual Peace: A Philosophical Sketch’ (1795) in H. Reiss (ed), Kant: Political Writings (CUP, 1970), at 
104. 
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Responding to a factually interdependent world, confederalists read the legitimacy of the EU 
and its member states together, as combining to establish a non-state-like, multi-level 
constitutional construct in which the national and the supranational ‘complete’ one another’s 
constitutionality. The EU asserts its constitutional claim only alongside the states’ pre-existing 
claims. Equally, the states can only assert their claims alongside the EU’s constitutional claim: 
essential to manage the external effects of their increasingly factually interdependent 
sovereignties. The constitutional claim of the EU does not then stand alone, any more than that 
of the member states, as separate from this confederal order: an order that renders their 
parallel projects of democratic self-determination as mutually compatible as possible. 

To acknowledge the external effects of legal independence, in a factually interdependent world 
in which all our fates are connected, has profound implications for reconciling our neighbouring 
political communities and their parallel but interacting projects of democratic self-
determination. Confederalism reads the EU as a non-hierarchically configured multi-level order 
that enables the peoples of Europe to manage their external effects, and to cooperate across 
borders, as a plurality of legally independent yet factually interdependent national systems 
interacting closely within a European whole. The states use it to coordinate their parallel 
projects of democratic self-determination within a supranational constitutional construct that 
institutionalises their cooperation and manages their conflicts, even as it respects their peoples’ 
ongoing attachment to distinct, national institutions and political cultures.  

The confederalist vision of integration is operationalised through the market freedoms and 
especially the doctrine of mutual recognition that realise a cross-border solidarity, justice, even 
democratic self-determination, in obliging states to consider the concerns and interests of non-
constituents when exercising their legal independence in a factually interdependent world.33 
Required to justify any refusal to recognise the substantive equivalence of a neighbour’s law if 
this hinders free movement – the relevant external effect – they undertake to recognize one 
another’s laws as valid on their own territory unless they can objectively justify why they insist 
on applying their own legal standards, despite the adverse consequences for their neighbours. 
The right to justify that refusal is crucial to their retaining a democratically necessary legal 
independence: the link between national law and national systems of democratic self-
determination that permits local responses to local concerns and interests. But the mutual 
recognition regime also polices these justifications by empowering non-constituents to 
challenge a refusal to recognise the substantive equivalence of a law if this hinders the free 
movement of a good or service produced in conformity with that unrecognised law. Controlled 
by transparency, reasoned justification and judicial review mechanisms, a non-constituent can 
use the regime to demand the ‘foreign’ state at least takes into account the effects of its non-
recognition of that law upon them. 

Effectively, the obligation to recognise the substantive equivalence of a neighbour’s law (unless 
the refusal is objectively justified) is neither automatic – as under the sort of free trade 
agreements that incorporate investor-state dispute settlement processes – nor open-ended, 
as under a state-like federal order. The idea is that the obligation and the mutual recognition 

                                                           
33 See, generally, B. de Sousa Santos and C. Rodriguez-Garavito (eds), Law and Globalization from Below: Towards 
a Cosmopolitan Legality (CUP, 2005), at 13; K. Nicolaïdis, ‘European Democracy and Its Crisis’ (2012) 51 JCMS 351, 
352 and 358; J-W. Müller, ‘Beyond Militant Democracy?’ (2012) 73 New Left Review 41; F. Scharpf, ‘Legitimacy in 
the Multi-Level European Polity’ in P. Dobner and M. Loughlin (eds), The Twilight of Constitutionalism (OUP, 2010). 
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regime framing it, internalise the externalities of national legal independence by fixing the 
conditions under which states can justify their sovereign authority despite the effect on (equally 
democratically legitimated) neighbouring sovereignties. In theory, the regime works to correct 
a systemic failing in national democratic processes, or as Christian Joerges so provocatively puts 
it, the states’ very own ‘democratic deficit’.34 The legitimating mission – to manage the factual 
interdependence of legally independent states – compensates for their tendency to exercise 
legal independence without regard to the impacts on non-constituents, and so to overcome 
what he calls ‘the structural democratic deficits of nation-statehood’.35 This works rather like a 
scaled-up version of the Coasean prediction that economic actors will combine to form a ‘single 
firm’ to internalises their externalities when no state intervention is forthcoming to correct a 
dysfunctional market.36 In the absence of a world state to manage the external effects of 
national legal independence, European states formed the EU to deal with their own ever-
increasing factual interdependencies. 

But the EU only reins in a state’s tendency to ignore the effects of its legal independence on its 
neighbours. It does not stop them altogether, which would significantly diminish their legal 
independence. But when does this require it to step in, and when should it respect a state’s 
justifiable claim to assert its legal independence, despite an external effect, because a particular 
law or implementation thereof emerged from a process of national democratic self-
determination that entitled it to considerable deference? Or to put it another way: how 
extensive are the obligations of a political community towards the non-constituents it affects? 
Ultimately, the EU demands a degree of good neighbourliness: some cross-border solidarity 
and justice among the peoples of Europe that they will take one another into account when 
exercising their own national legal independence. But this constraint is necessarily limited. 
Taken too far, it would undermine each state’s claim to operate as a political community whose 
constituents determine their law for themselves. The balance is a fine one and the limits are 
difficult to ground normatively. They raise legal, democratic and moral issues. 

In finding that balance, the EU performs a function similar to that which Kant ascribed to a ius 
cosmopoliticum that obliges otherwise sovereign states to treat one another’s constituents 
with Hospitalität: to behave as good republics that co-exist peacefully with one another.37 This 
demands that they understand democratic self-determination in a deeper, more universal 
sense: not just about individuals demanding recognition as members of a particular political 
community, but as human beings, whose dignity requires that they are treated, and in turn 
treat others, as the relevant objects of any law that affects them, whether they are members 
of the community making and implementing that law or not. But taken too far, this universalism 
would destroy the idea of a political community exercising democratic self-determination. If 
democratic self-determination within the state were so constrained to promote a universal idea 
of democracy at an inter-state level that its political community were deemed to act 

                                                           
34 C. Joerges, ‘Unity in Diversity as Europe’s Vocation and Conflicts Law as Europe’s Constitutional Form’, LEQS 
Paper No. 28/2010, accessed 30 January 2017 at www.lse.ac.uk/europeanInstitute/LEQS/LEQSPaper28.pdf. 
35 C. Joerges, ‘“Brother, can you Paradigm”’ (2014) 12 I. Con. 769, 782; C. Joerges, ‘Europe’s Economic Constitution 
in Crisis and the Emergence of a New Constitutional Constellation’ (2014) 15 German Law Journal 985, 1026; M. 
Dawson, New Governance and the Transformation of EU Law: Coordinating EU social law and policy (CUP, 2011), 
at 151. 
36 R. Coase, ‘The Nature of the Firm’ (1937) 4 Economica 386. 
37 I. Kant, ‘Perpetual Peace: A Philosophical Sketch’, in H. Reiss (ed), Kant: Political Writings, 2nd edn, trans. H 
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undemocratically simply by discounting (without wholly dismissing) the concerns and interests 
of non-constituents, even if only lightly, then its relevant constituency would effectively extend 
to the whole world. But borders and citizenship are inherent to the very idea of a self-
determining political community, which presupposes a limited constituency. To require that it 
internalise all its many external effects – inevitable in a factually interdependent world – by 
showing equal concern for all (constituent and non-constituent alike) would make it no longer 
a political community exercising self-determination. Or as Alexander Somek puts it: 

‘It is within the nature of a limit that it is noticed by whoever is either inside or outside of it. … 
[A constituency] can be infinite only at the price of not being a political unit since actual 
constituencies need to be finite.’38 

Law made and implemented through constitutionally impeccable procedures imposes a prima 
facie moral obligation to obey on all members of the political community who by dent of those 
procedures had the opportunity to shape it, even if they disagree with its particulars. But who 
belongs to that community (and is then morally obligated) is not exclusively a theoretical-legal 
determination. It exists ‘between facts and norms’,39 grounded sociologically. If constitutional 
theory is to avoid revelling in an unworldly esotericism, it has to be situated in social reality.40 
To demand more – to expect national political communities to justify themselves in the light of 
some higher universal, natural, or moral law – would necessitate locating a transcendental a 
priori position that operates above (or goes behind) their historical contingency, with all the 
attendant (and insurmountable) problems of grounding that position. The justification for 
grounding constitutional theory in the relationship between the nation state and its people is 
no more than a pragmatic claim that turns on the historically contingent value of political 
communities at this scale.  

More prosaically, linking constitutional theory to popular understandings of democratic 
legitimacy also immunizes somewhat against nationalist backlashes. Paradoxically, a confederal 
respect for popular (nationalist) understandings of legitimacy may then act less as a stymie on 
the federal vision of integration than attempting to bring it about more directly. Federalist 
attempts to force the issue and so to hasten federalization potentially invite nationalist 
backlashes that lead only to disintegration. Moreover, attempts to transcend real-world 
choices – as to how and critically with whom the peoples of Europe wish to determine a 
common good – represents a monstrously imperialist imposition that fails to respect their 
limited ambitions for the integration project and their determination (at least for the time 
being) to go on organising their collective lives predominantly within national political 
communities. While federalists, on the one side, and nationalists, on the other, ‘many yearn to 
land on one shore or the other rather than stay on [a] Rubicon … never clear of a tempest’,41 
this is precisely where Europeans are (and must stay) into the indefinite future. But far from 
this leaving them stuck in an unsatisfactory confederal status quo – little more than a dilute 
version of the federal vision that aspires to true ‘ever closer’ legal union, not just the confederal 
‘unity in diversity’ – the respect for the historical contingency of the nation state, and the 
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preference of most Europeans to determine the extent of their social obligations in national 
public spheres and democratic processes, is not only more constitutionally justifiable but 
potentially more strategically wise, even for committed federalists. Moreover, it is only in 
concrete communities, to which individuals commit viscerally – heads as well as hearts – that 
we develop ideas of social solidarity and justice, build relations of reciprocity, and cultivate the 
patience, humility and tolerance necessary to enable collective (democratic) self-determination 
in the first place. 

As long as the peoples of Europe withhold their consent for anything more ambitious, the EU’s 
federalist impulse to impose clear legal hierarchies will combine with an asymmetric 
distribution of competencies – economics predominant at the EU level, social policy at the 
national level – to produce tensions with their democratic self-determination. We can see this 
in two paradigm cases of interactions between cross-border solidarity and justice, on the one 
hand, and the rule of law and democracy, on the other. First, in the social rights that attach to 
EU citizenship and, second, in the EU’s response to sovereign debt crises in the Eurozone 
periphery. 

Seen from a federalist perspective, the EU might (re)connect with its citizens if it enjoyed more 
extensive powers to make and implement social policy, especially rights that attach to EU 
citizenship, all complemented by more extensive judicial protection of the same. But 
confederalists warn that this might achieve the reverse, especially when unscrupulous 
nationalists reframe these moves as undertaken by ‘remote’ Eurocrats and European judges, 
telling ‘us’ what to do on issues as politically sensitive as the entitlement of non-nationals to 
certain social benefits. Indeed, the Court of Justice heeded this warning in retreating from a 
more expansive jurisprudence in which it had been nudging the EU towards adopting a more 
cosmopolitan form of European citizenship.42 It effectively returned these decisions to the 
national political domain, where (for the time being) they probably belong. 

We might wish it were otherwise – that Europeans were more committed to a deeper sense of 
cross-border solidarity and justice, and more cosmopolitan in their preparedness to extend 
social rights to non-nationals – but these are arguments that must be made and won in the 
public spheres and democratic processes of political communities that (for the time being) are 
resolutely national. The peoples of Europe must be able to thrash out all the necessary issues 
of social solidarity and justice – to determine the obligations that they are willing to extend to 
one another in realising an elusive common good – in political communities in which they are 
comfortable organising their collective lives in a thorough-going sense. Acknowledging that 
these communities remain national, need not mean accepting European disintegration, let 
alone surrendering to chauvinistic nationalism: national sovereignty wielded with no concern 
for it external effects in a factually interdependent world. But does exclude rule by judicial or 
EU decree on issues that demand proper democratic consent. 

In this regard, we might also consider the EU’s prioritisation, structural bias and legal 
embedding of the economic over the social in response to the sovereign debt crises that arose 
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in the Eurozone periphery after the 2008 financial crisis. The judicially endorsed,43 monetarist 
credo that the EU imposed on indebted states – a ‘conditionality’ regime that eroded their 
social programmes, contrary to the democratically expressed will of their peoples – was a prime 
example of its overreaching empire of law and (economic) reason. At the same time, these 
were classic instances of factual interdependence, where national budgetary (ir)responsibility 
impacted on a currency union shared with other states, and so justified at least some EU 
management of otherwise sovereign states. Achieving the balance is delicate. Taken too far, 
fiscal straightjackets and imposed austerity combine with the idea that the EU serves primarily 
to achieve economic ends to prevent states from upholding nationally guaranteed social rights. 
It undermines both their democratic self-determination and their rule of law. 

There are no easy answers. But none lie in the federalist solution of meekly succumbing to the 
relentless logic of integration spill-overs to transfer ever-more power to the EU: in this case to 
make fiscal transfers that would establish a redistributive ‘social Europe’ without the necessary 
consent of the peoples of Europe. This ‘if you build it, [they] will come’44 integration, trusts 
Europeans will eventually catch up with the federal vision, but only exacerbates existing 
disconnects and would be every bit as undemocratic as imposing austerity. It is hypocritical to 
criticise the EU for imposing a juridified economic reasoning that legally embeds a structural 
bias in favour of market liberalism, only to suggest that the EU embed a particular form of social 
justice instead.45 A similar point was made long ago by the late Tony Benn MP, who elevated 
his commitment to democracy above his commitment to socialism when he criticised Jacques 
Delors for commending European integration to British trade unions as a means to circumvent 
Margaret Thatcher’s political programmes: that they might secure wage and social protection 
by connecting into a pan-European consensus around what Delors described as a ‘uniquely 
European model of society’.46 

‘Some people genuinely believe that we shall never get social justice from the British 
Government, but we shall get it from Jacques Delors. They believe that a good king is better 
than a bad Parliament.’47  

6. Confederalism as a virtuous circle 

The visceral commitment that Europeans feel towards their specifically national political 
communities limits how far the EU can lock those communities into a legally mediated (federal) 
hierarchy: a supranational constitutional unity that constitutionalises them from above. They 
broadly accept that they will only secure the advantages of European integration if they forgo 
some short-term national exigencies, but do not consent to relinquish national sovereignty 
beyond a threshold that they deem essential to their ongoing democratic self-determination 
within national political communities. And if there is no European people (singular), the EU 
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cannot (re)connect with the peoples of Europe (plural) by simply establishing or declaring them 
as a European people to anchor its supranational constitutional order. This applies regardless 
of how effectively the EU ‘democratises’ its procedures – including its parliamentarisation – to 
ensure that a majority of this declared European people get to steer what it does. At the same 
time, that does not exclude better procedures working to evolve a more legitimate EU over 
time, only that those procedures cannot achieve this overnight and certainly not on their own. 
Absent a European people, democratisation efforts will only legitimate powers that the peoples 
of Europe are prepared to transfer to the EU, limiting integration to the pursuit of a less 
ambitious cross-border solidarity and justice, compared to the social solidarity and justice found 
within the nation state. Integration remains largely of an economic bent, excluding substantial, 
redistributive social policy. The EU has simply not acquired the necessary democratic consent 
to transform its already (by international law standards) constitutionally dense form of legal 
integration into a deeper political project, with extensive (let alone comprehensive) powers 
over social policy. On this, it can only complement, not challenge national action. 

The federalist vision of integration forces an issue that cannot be forced. Moreover, the 
existence of a confederal alternative makes this unnecessary, or even counter-productive. 
Frustrating as it is for those who desire deeper political integration, the nation state remains 
for now (and seemingly into the foreseeable future) what Gráinne de Búrca calls the ‘legitimate 
locus for the provision of social and political welfare’.48 As a matter of sociological observation, 
most Europeans continue to attach importance to the idea of organising their collective lives – 
their democratic self-determination – within specifically national political communities. Their 
allegiance is founded on those communities being communities of shared history and fate: no 
more, but also no less. For as long as Europeans cherish their national political communities in 
this way, they must remain the foundation of any satisfactory constitutional theory of the EU. 
Otherwise, a predominantly economic form of integration – effected through law and so 
inclined to prioritise legal coherence and clear hierarchies of norms and institutions49 – will 
keep overreaching. The EU’s universalising legal-rationalism and technocratic functionalism are 
simply insufficiently tempered by democracy to ground the federal vision. 

But while a confederal order – more respectful of situated (national) forms of democratic self-
determination – seeks ‘only’ what the ill-fated Constitutional Treaty once called ‘unity in 
diversity,’ it does not exclude the idea that the EU might strive for a more federalist ‘ever closer’ 
legal union in the longer term, as the peoples of Europe work together on a shared integration 
project to progressively universalise their particular (national) political cultures. Crucially, 
however, it lets them dictate the pace, compared to a build-it-and-they-will-come federalism. 

While the EU cannot constitutionalise itself into a legitimate sovereign through procedural 
engineering alone, it might gradually become more federalist through a virtuous circle. The 
more procedurally perfect it is, the more Europeans will accept it as a legitimate part of a multi-
level order that, on the one hand, respects their desire to go on realising democratic self-
determination through national political communities, but on the other, enhances their self-
determination by managing the impacts of that self-determination on equally democratic 
neighbouring states and their peoples. Additionally, it enables their multilateral cooperation on 

                                                           
48 G. de Búrca, “The Constitutional Challenge of New Governance in the European Union” (2003) 28 Community 
Law Review 814. 
49 H. Kelsen, Pure Theory of Law (1960). 
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issues that are beyond their unilateral (national) self-determination altogether, whose respect 
for national democratic self-determination requires that it buttress that self-determination 
where it falls short, shielding national efforts to determine social conditions against the 
predatory deregulatory forces of globalisation, on which there is such a pressing need for cross-
border solidarity and justice. 

At the same time, the EU must avoid legal-rationalist domination by offering the peoples of 
Europe the means to steer how it goes about all this. If it gets this right – ensuring its procedures 
are the most constitutionally legitimate they can be (within sociological constraints) – it might 
nurture a virtuous circle that gradually enables ‘ever closer’ legal (and so federal) union. Indeed, 
this is just how national identities were formed: 

‘The ethical-political self-understanding of citizens in a democratic community must not be 
taken as a historical-cultural a priori that makes democratic will-formation possible, but rather 
as the flowing contents of a circulatory process that is generated through the legal 
institutionalization of citizens’ communication’.50 

But such a virtuous circle cannot be grounded on procedural perfection alone. It must be 
anchored in a genuine commitment on the part of the peoples of Europe (a) to make at least 
some European law together and (b) to accept that solidarity, justice, and even democratic self-
determination itself, demand they submit the external effects of their national legal 
independence to at least some supranational scrutiny. Only then might procedural perfection 
– to achieve these objectives – persuade them (over time) that EU law and its supranational 
discipline are truly theirs. If so, they might then confidently commit more to it. Their sense of 
connection – their cross-border solidarity and justice, and perhaps even the idea that they 
might become a single European people – should grow through the very process of making 
some law together and in respecting one another’s legal independence (by tempering their 
own) through processes that they deem legitimate for the purpose. And, thus reassured, they 
licence the EU to do more and so on ad infinitum. 

If the EU gets it wrong – forces the issue with a vision of integration that is too federalist – it 
runs the risk of achieving only the opposite: a disintegrative vicious cycle, rather than an 
integrative virtuous circle. Durkheim depicts society as a problem-solving organisation that 
becomes increasingly organisationally (and technically) complex to match the problems that it 
must solve.51 This enables yet more social complexity, but demands more organisational 
complexity, and so on ad infinitum. Only in theory can this dynamic continue for ever. In 
practice, it is held in check by a pattern of diminishing returns: eventually society reaches a 
point when the complex systems that had initially delivered significant benefits become so 
overstretched that they scarcely sustain the status quo, beyond which their organisational 
burdens out-weigh their social benefits. The stresses become so profound that they are only 
released through systemic breakdowns – popular resentment, revolt, disintegration and 
enforced simplifications – that return society to lower levels of complexity (only for the whole 
cycle to start up again). Durkheim observed this dynamic in pre-revolutionary France, when the 
monarchy responded to increasing social complexity by delegating discretionary power over 
peoples’ lives – imperium – to an increasingly complex (and therefore unwieldy) bureaucracy, 
                                                           
50 J. Habermas, ‘Reply to Grimm’, in P. Gowan and P. Anderson (eds), The Question of Europe (London, Verso, 
1997), at 264. 
51 See, generally, E. Durkheim, The Division of Labour in Society (1934). 
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only to trigger the Revolution as a backlash thereto. The phenomenon is especially true of 
empires. The historian Joseph Tainter depicts the demise of ancient Rome and the collapse of 
the Mayan, Minoan and Hittite civilisations, as well as that of the Chinese Zhou dynasty, in just 
these terms.52 These were empires that reached this inflection point: when declining returns 
made complexity a less attractive problem-solving strategy than severing the ties that linked 
local units to central structures. The lessons for the EU do not need spelling out. 

International relations traditionally turn on power, diplomacy and politics, whereas the EU is a 
uniquely ambitious project to integrate nation states through law at a constitutional density 
that is unprecedented in any existing or previous international order. A legacy of the rule of law 
tradition nurtured by the modern state, this legal method of integration is also a source of 
contestation. The EU never wholly abandoned the older international relations tradition, 
leaving its law and institutions tempered by a residual intergovernmental politics that makes it 
more confederal than federal, with integration occurring through an altogether messier blend 
of law and politics. This responds to a profound sociological truth: that the peoples of Europe 
still attach great weight to the idea of organising their collective lives – their democratic self-
determination – within specifically national political communities. This allegiance, founded on 
the historically contingent value of political communities at this scale, makes Europeans 
reluctant to transfer powers to the EU over social policy (to counterbalance the EU’s 
predominantly economic programming) and sets up an imbalance that is sustained only 
through the flexibility of a confederal order, held together by intergovernmental politics as well 
as supranational law. Attempts to federalise this order too quickly will disturb its evolving 
equilibrium and risk nationalist backlashes or even disintegration. A European federal order can 
remain a long-term aspiration, but it depends on the virtuous circle that confederalism 
nurtures. Confederacy for now. 

  

                                                           
52 J. Tainter, The Collapse of Complex Societies (CUP, 1988). 
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