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How to build and consolidate a partly free pseudo democracy 
by constitutional means in three steps:  

The ‘Hungarian model’ 

  
Petra Bárd and Laurent Pech 

 

Abstract 

With Orbán’s autocratic constitutional revolution in mind, one may distinguish between three main legal 
steps when it comes to establishing and consolidating a partly free, pseudo democracy in a country 
where a democratic regime based on the rule of law was previously said to be consolidated: (i) Rewrite 
the constitution to make it ‘autocracy-compatible’; (ii) Organise a legislative blitzkrieg, allegedly in the 
name of implementing the new constitutional order, so as to conceal a process of capture (or 
dismantlement) of all national checks and balances; (iii) Make a strategic use (when necessary) of the 
constitution and/or the (captured) constitutional court to further consolidate and/or defend the new 
autocratic constitutional order. The lessons one may draw from Hungary’s descent into authoritarianism 
under Orbán may help designing more resilient systems so as to prevent additional countries from 
experiencing a similar deliberate process of democratic and rule of law backsliding, which in the 
Hungarian case, has resulted in the transformation of a previously consolidated democracy into a partly 
free, pseudo democracy.     
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1. Introduction*  

Having regard to the transformation of Hungary’s constitutional order under Viktor Orbán – the 
Hungarian Prime Minister since 2010 – three main steps may be distinguished when it comes 
to establishing and consolidating a partly free,1 pseudo democracy2 in a country where 
democracy was previously said to be solidified: (i) Rewrite the constitution to make it 
‘autocracy-compatible’; (ii) Organise a legislative blitzkrieg, allegedly in the name of 
implementing the new constitutional order, so as to conceal a process of capture (or 
dismantlement) of all national checks and balances and be able to subsequently rely on these 
still formally independent bodies to further entrench the dominance of the ruling party in a 
context where relevant legislative frameworks (e.g. electoral framework) have been reshaped 
to help achieve the same aim before the next legislative elections are due to take place; (iii) 
Make a strategic use (when necessary) of the constitution and/or the (captured) constitutional 
court so as to defend the autocratic constitutional order (including specific autocratic measure) 
against any eventual criticism or legal action originating from national or supranational actors.  

While the creation and consolidation of what may also be labelled as a competitive 
authoritarian regime3 tend to require additional steps demanding supplementary 
“ingredients”,4 including internal ones (e.g. populist rhetoric, intimidation of critics, rewriting 
of electoral rules, capture of most media outlets) as well as external ones (in the EU the 
importance of EU funding5 and the protection of European political parties have proved 
especially important6), this article will focus on the constitutional aspects of this process which 

                                                      

* An earlier version of this working paper was presented at a conference dedicated to the formation of 
authoritarian regimes organised by the Faculty of Law of Tours (France) on 1 February 2019. A revised version of 
this working paper is expected to be published in a special issue of the Revue du droit de l’Union Européenne.  
1 See Freedom House, Democracy in Retreat Freedom in the World 2019, p. 13 and for an analysis of the 
significance of this downgrading, see R. Daniel Kelemen, “Hungary’s democracy just got a failing grade”, The 
Washington Post, 7 February 2019. 
2 To borrow the label recently used by Larry Diamond, “How Democratic Is Hungary?”, Foreign Affairs, 
September/October 2019. 
3 Concept coined by Steven Levitsky and Lucan Way, “Elections without democracy: The rise of competitive 
authoritarianism” (2002) 2 Journal of Democracy 51. See recently by these two authors, ‘How autocrats can rig 
the game and damage democracy’, The Washington Post, 4 January 2019: “Clearly, Hungary is not a democracy … 
Orban’s Hungary is a prime example of a competitive autocracy with an uneven playing field”. See also András 
Bozóki & Dániel Hegedűs, “An externally constrained hybrid regime: Hungary in the European Union” (2018) 
Democratization 1173.  
4 See e.g. the “constitutional capture recipe” devised by Laurent Pech and Kim Lane Scheppele, “Illiberalism Within: 
Rule of Law Backsliding in the EU” (2017) 19 Cambridge Yearbook of European Legal Studies 3. 
5 See recently R. Daniel Kelemen and Kim Lane Scheppele, “How to Stop Funding Autocracy in the EU”, VerfBlog, 10 
September 2018, https://verfassungsblog.de/how-to-stop-funding-autocracy-in-the-eu/ On the ongoing attempts 
to condition EU funding on continuing compliance with the rule of law, see Gábor Halmai, “The Possibility and 
Desirability of Economic Sanction: Rule of Law Conditionality Requirements against Illiberal EU Member States”, 
European University Institute Working Paper, Law 2018/6 (2018). 
6 R. Daniel Kelemen, “Europe’s Other Democratic Deficit: National Authoritarianism in Europe’s Democratic Union” 
(2017) 52 Government and Opposition 211. 

https://verfassungsblog.de/how-to-stop-funding-autocracy-in-the-eu/
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has led a previously consolidated democracy based on the rule of law to be gradually and 
successfully dismantled in a seemingly legalistic manner.7  

What we have labelled the “Hungarian model” illustrates the Achilles’ heel of constitutionalism. 
The lessons one may draw from Hungary’s descent into authoritarianism and the consolidation 
of the EU’s first “soft dictatorship”8 may hopefully help designing more resilient systems so as 
to prevent additional countries from experiencing a similar deliberate process of democratic 
and rule of law backsliding, which in the case of Hungary, has resulted in the transformation of 
the country into a partly free, pseudo democracy.  

2. First step: Make the constitution autocracy-compatible 

The undermining of democracy and the rule of law via constitutional means is far from being 
unique to Hungary. A recent report claimed that “50 per cent of populists have changed or 
amended constitutions while in office, and many of these changes have extended executive 
term limits or weakened checks on executive power”.9 In Hungary, the process of transforming 
Hungary’s constitutional order into an autocracy-compatible one was conducted in a particular 
ruthless yet open fashion without the EU institutions seemingly able or rather willing to do 
anything about it. As will be further shown below, this “first step” towards a competitive 
authoritarian regime was facilitated by two mutually reinforcing “design defects”: the first 
design defect is the possibility to gain a two-thirds supermajority in the Parliament on the back 
of a mere simple majority of the votes, with the second design defect being the possibility to 
amend the national constitution on the mere basis of a two-thirds supermajority in the 
Parliament. Once able to amend the constitution at will, it took little time for Orbán’s Fidesz 
party to preside over “a comprehensive overall of the legal framework, adopting a new 
Fundamental Law (the constitution) and revising a significant number of cardinal laws, including 
election legislation” all of which “were modified and largely passed without public consultation 
or inclusive dialogue” resulting in an unprecedented legal overall which “undermined 
previously established checks and balances”.10 

2.1 Preparing the ground: Undermining the legitimacy of the ‘89 Hungarian Constitution 
via false claims 

In Hungary, the undermining of the democratic and liberal constitutional order was facilitated 
by a design defect of the country’s constitutional framework. In other words, while winning just 
slightly more than half of the popular vote (53%) in 2010, Orbán’s Fidesz party and the 

                                                      

7 Kim Lane Scheppele, “Autocratic Legalism” (2018) 85 The University of Chicago Law Review 545. 
8 Marc Santora and Steven Erlanger, “Top E.U. Coalition Suspends Party Led by Orban, Hungary’s Leader”, The New 
York Times, 20 March 2019.  
9 See J Kyle and Y Mounk, The Populist Harm to Democracy: An Empirical Assessment, 19 December 2018: 
http://institute.global/insight/renewing-centre/populist-harm-democracy?utm_source=share-
twitter&utm_content=The%20Populist%20Harm%20to%20Democracy%3A%20%20An%20Empirical%20Assessm
ent.  
10 OSCE/ODIHR Limited Election Observation Mission Final Report, Hungary Parliamentary Elections, 6 April 2014, 
p. 4.  

http://institute.global/insight/renewing-centre/populist-harm-democracy?utm_source=share-twitter&utm_content=The%20Populist%20Harm%20to%20Democracy%3A%20%20An%20Empirical%20Assessment
http://institute.global/insight/renewing-centre/populist-harm-democracy?utm_source=share-twitter&utm_content=The%20Populist%20Harm%20to%20Democracy%3A%20%20An%20Empirical%20Assessment
http://institute.global/insight/renewing-centre/populist-harm-democracy?utm_source=share-twitter&utm_content=The%20Populist%20Harm%20to%20Democracy%3A%20%20An%20Empirical%20Assessment
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Christian-Democratic People’s Party (KDNP)11 ended up with 68%, i.e. more than two-thirds of 
the seats in Parliament. Ignoring the fact that the redrafting of the Hungarian Constitution had 
never been an issue and was not even remotely mentioned during the electoral campaign,12 
Orbán’s government quickly claimed it had a democratic mandate for a constitutional re-
engineering exercise which it furthermore justified on the (false) ground that it was time to 
leave the country’s communist past behind. 

Technically speaking, the Hungarian Constitution was still then formally known as Act XX of 
1949, but it is worth stressing that only one element connected it to the previous regime: its 
numbering referring to the late forties. Unlike Bulgaria,13 the Czech Republic,14 Slovakia,15 
Poland16 and Romania,17 Hungary did not adopt an entirely new constitution when communism 
came to an end. Instead, a significant amendment was introduced in 1989,18 and various 
subsequent ones during the regime change made sure Hungary had an entirely novel 
democratic constitution. The literature from then on referenced the Hungarian constitution as 
“the ‘89 Constitution”, albeit the document had not been officially renumbered. The new 
document paved the way for Hungary’s transformation into a functional democracy with 
substantial checks on government power.19 Hungary was also the first “post-communist” 
country to join the Council of Europe and signed the European Convention on Human Rights 
and Fundamental Freedoms on 6 November 1990. Simultaneously, Hungary started accession 
talks with the EU and became a member of the EU on 1 May 2004. In both instances, Hungary 
was found to satisfy membership requirements which include in particular compliance with and 
commitment to upholding democracy, the rule of law and fundamental rights.  

  

                                                      

11 The cooperation between Fidesz and KDNP should not be regarded as a coalition but rather as a party alliance 
already established before the elections which one may view as broadly similar to the party alliance between 
CDU and CSU in Germany. Considering the very minor role played by KDNP, the term “Fidesz government” will 
be used to refer to the Fidesz–KDNP political alliance. 
12 The Preamble of the 1989-90 constitution stated that it was temporary and there was therefore a general view 
in the legal community that a new constitution would be necessary at some point. The socialist-liberal coalition 
tried to rewrite the transitional constitution in 1995 but ultimately failed. The ’89 Constitution was in any event 
acknowledged as a democratic one by the international organisations Hungary joined with Viktor Orbán never 
mentioned the possibility of adopting a new constitution before the 2010 elections: 
http://program2010.fidesz.hu/. 
13 Constitution of the Republic of Bulgaria, 13 July 1991. 
14 Constitution of the Czech Republic, 16 December 1992. 
15 Constitution of Slovakia, 1 September 1992. 
16 Poland first freed its constitution from remnants of the Communist past in 1992 and completed the constitution-
making process in 1997. See the Constitutional Act on the Procedure for Preparing and Enacting a Constitution for 
the Republic of Poland, 23 April 1992 and the Constitution of the Republic of Poland, 2 April 1997. 
17 Constitution of Romania, 21 November 1991. 
18 Act XXXI of 1989 on the modification of the Constitution of 18 October 1989.  
19 See János Kis, “Between Reform and Revolution” (1998) 12(2) East European Politics and Societies 300.  

http://program2010.fidesz.hu/
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2.2. Autocratic legalism at work: The abusive but formally lawful neutralisation of the ’89 
Constitution’s constitution-making requirement  

While Fidesz’s two-thirds parliamentary majority was not formally sufficient to adopt a new 
constitution, it was legally sufficient to incrementally change the whole constitution via 
multiple amendments, and indeed the ’89 Constitution was modified twelve times during the 
first year after the elections.20 This incremental process did not however satisfy Viktor Orbán’s 
party. Faced with the fact that the detailed rules for making a new constitution required the 
votes of four-fifths of all members of Parliament according to the ‘89 Constitution,21 Fidesz MPs 
merely opted to remove this provision on the back of their two-thirds majority in the 
Parliament.22 As noted by Professor Scheppele, “the elimination of the four-fifths rule for 
agreement on the shape of a constitutional drafting process removed a crucial self-limitation 
on the power of two-thirds governments” and resulted in the adoption of multiple 
constitutional amendments in 2010-11 in open violation of “the core constitutional principles 
that the constituent power had established during and after the transition.”23  

The explanatory memorandum of the amendment did not offer any justifications for the 
change, in fact the document did not even mention the repeal of this provision,24 in open 
disregard and violation of the Act on Law-making and the House Rules then in force.25 On this 
basis, one may argue that, after Orbán leaves office, all relevant acts could be found legally void 
from this moment onwards. Be that as it may, the opposition proved unable to prevent the 
                                                      

20 See Miklós Bánkuti, Gábor Halmai, and Kim Lane Scheppele, “Disabling the Constitution” (2012) 23(3) Journal of 
Democracy 138. 
21See Article 24 Section (5) of the ’89 Constitution. The four-fifths requirement was inserted by Act XLIV of 1995. 
Article 24(5) was originally foreseen for the parliamentary cycle between 1994 and 1998, at which time a socialist-
liberal coalition had more than a two-thirds majority, which was required for constitution-making, but they 
imposed a stricter requirement on themselves so as to have the widest possible support for such a foundational 
text. Strictly speaking, only the drafting of the rules whereby a new constitution could be adopted required a four-
fifths majority. In order to implement the four-fifths requirement, the House Rules were amended, but since no 
constitution was ultimately adopted under the socialist-liberal government, this provision was deleted in 2007. 
While the House Rules no longer contained a reference to the four-fifths majority requirement after 2007, no 
change was however made regarding the text of Article 24(5) of the ’89 Constitution. This is why removing the 
four-fifths requirement from the Constitution on the basis of a two-thirds majority may be understood as an 
unconstitutional constitutional amendment. See Zoltán Fleck, Gábor Gadó, Gábor Halmai, Szabolcs Hegyi, Gábor 
Juhász, János Kis, Zsolt Körtvélyesi, Balázs Majtényi, Gábor Attila Tóth, Vélemény Magyarország Alaptörvényérôl, 
Fundamentum 2011/1, 61-77, 61-62. For an English language summary see Andrew Arato, Arato on Constitution 
Making in Hungary and the 4/5 Rule, 6 April 2011, http://www.iconnectblog.com/2011/04/arato-on-constitution-
making-in-hungary-and-the-45-rule/  
22 Provision on constitution-making repealed as of 5 July 2010. 
23 Kim Lane Scheppele, “Unconstitutional Constituent Power” in Rogers Smith and Richard Beeman (eds.), Making 
Modern Constitutions (University of Pennsylvania Press, forthcoming in 2020). This article also helpfully covers the 
controversy over whether the “four-fifths” provision was still valid or not at the time of its removal from the 
Constitution.  
24 The amendment introduced two changes: beside abolishing the four-fifths requirement it changed the rules for 
the election of HCC justices. The explanatory memorandum only addressed the latter issue. See proposal T–189 
initiated by Fidesz MPs János Lázár and Márta Mátrai.  
25 Act XI of 1987 on Lawmaking, Article 40 Section (1); Parliament Decision 46/1994. (IX. 30.) on the Rules of the 
Parliament of the Hungarian Republic, Article 85 Section (3).  

http://www.iconnectblog.com/2011/04/arato-on-constitution-making-in-hungary-and-the-45-rule/
http://www.iconnectblog.com/2011/04/arato-on-constitution-making-in-hungary-and-the-45-rule/
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modification26 while the President did not attempt to block the entry into force of the 
amendment by exercising his presidential veto.27  

This momentum during the constitution-making process is of crucial relevance, mirroring the 
governing party’s stance to legality and the rule of law. While formally speaking complying with 
the majority required for a constitutional amendment, this was an evident abuse of power as 
Fidesz MPs neutralised a four-fifths constitutional requirement by a two-thirds majority using 
the false pretence of a constitutional amendment to abusively escape an unambiguous 
constitutional obligation. The concept of unconstitutional constitutional amendment comes to 
mind.28  

2.3 A genuine participatory constitution-making process? Think again  

Having neutralised the ‘89 Constitution’s four-fifths constitutional requirement, a mere 
Parliamentary Resolution 47/201029 provided that an ad hoc Committee for the Preparation of 
the Fundamental Law (hereinafter also referenced as FL) was to be established. Mirroring its 
two-thirds majority, 30 out of the 45 Committee Members came from Fidesz.30 While the 
Committee formally requested the opinions of various state institutions and representatives of 
civil society members and invited individual experts to contribute to the drafting process,31 
suggestions from the most renowned scholars and professors were disregarded and the most 
sophisticated scholarly contributions ended up being published outside of the formal 
framework of the drafting procedure.32 Three leading NGOs, which had been asked to 
contribute, also refused to participate to the drafting process so as not to legitimise it, while 
MPs were given only a week to submit their views.33   

                                                      

26 Proposal T–189/1 of two Jobbik MPs demanding the lawmaker to keep the text of Article 24 Section (5) in the 
Constitution was rejected (107:265). 
27 In his letter of 21 June 2010 President Sólyom sent back the proposal for reconsideration in disapproval of the 
proposed rule for the election of HCC judges but he did not mention Article 24 (5) of the Constitution. See Proposal 
T–189/5.  
28 It may be worth recalling that twelve constitutional amendments resulting in changes to more than fifty different 
provisions in the ’89 Constitution were adopted during Fidesz’s first year in office. On the broader idea that a 
constituent power needs to embody meaningful consent of the actual population that is to be governed and the 
notion of “unconstitutional constituent power” in theory and in practice using Hungary as an example, see Kim 
Lane Scheppele, “Unconstitutional Constituent Power” in Rogers Smith and Richard Beeman (eds.), Making 
Modern Constitutions (University of Pennsylvania Press, forthcoming in 2020). 
29 Parliamentary Resolution 47/2010 (VI. 29). 
30 The full list of Committee Members is reproduced in Parliamentary Resolution 50/2010 (VII. 6). 
31 On 13 September 2010 the Committee decided to make all incoming documents including suggestions by non-
invited entities and private persons accessible to the public via their website at 
http://www.parlament.hu/internet/plsql/ogy_biz.keret_frissit?p_szerv=&p_fomenu=20&p_almenu=75&p_ckl=3
9&p_biz=I005&p_rec=&p_egys=&p_nyelv=HU. 
32 See for example Gábor Attila Tóth, Constitution for a Disunited Nation: On Hungary’s 2011 Fundamental Law, 
Budapest: CEU Press, 2012; László Majtényi és Máté Dániel Szabó (eds.), Az elveszejtett alkotmány, Budapest: 
L’Harmattan, 2011; and the articles published by Fundamentum, a human rights quarterly.  
33 See Parliamentary Resolution 9/2011 (III. 9.) adopted by 7 March 2011 invited MPs to submit their proposals by 
15 March 2011.  

http://www.parlament.hu/internet/plsql/ogy_biz.keret_frissit?p_szerv=&p_fomenu=20&p_almenu=75&p_ckl=39&p_biz=I005&p_rec=&p_egys=&p_nyelv=HU
http://www.parlament.hu/internet/plsql/ogy_biz.keret_frissit?p_szerv=&p_fomenu=20&p_almenu=75&p_ckl=39&p_biz=I005&p_rec=&p_egys=&p_nyelv=HU
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2.4 Controlling the “popular will” via national consultations instead of a referendum  

The next step was the organisation of a legitimisation exercise in a “controlled environment” 
which would avoid a meaningful public debate and any outcome which had not the preference 
of the ruling party. This took the form in practice of a so-called national consultation whose 
legality under EU law was questionable34 as well as one going against the “will of people” as a 
majority of people were in favour of a referendum.35 However, the organisation of a 
referendum would have required a majority decision of MPs and the idea was unsurprisingly 
not supported by Fidesz despite their professed belief in the “will of the people”.36  

Instead of a referendum, a questionnaire consisting of twelve multiple choice questions was 
sent to all persons with voting rights by mail in late February and early March 2011.37 Individual 
questions were broadly drafted, most dealt with topics not even covered by the Constitution 
and it was left unclear how answers to these questions would be taken into account, while 
many important constitutionally relevant problems had been left out and separation of powers 
issues such as the role of the Hungarian Constitutional Court (HCC) and judicial independence 
were completely ignored. Adding insult to injury, some of the propositions invited a 
constitutional entrenchment of international law violations,38 while others were clearly 
nonsensical.39 Topics mentioned were highly emotive40 and questions were drafted in such a 
manner as to nudge people into answering them in the way the ruling party wanted.41 This 
constitutional questionnaire should be viewed in light of a broader context where public 

                                                      

34 The compliance of the consultation with EU data protection law is highly doubtful since the government was 
gathering opinions on the political views of citizens and had no policy about data protection.  In fact, as was later 
revealed, QR codes attached to these allegedly anonymous questionnaires reproduced the respondent’s name 
and address for easy tracking of individual opinions.   
35 According to the research undertaken by Medián, 57-58% of Hungarians were in favour of a referendum with 
38% of Fidesz voters also in favour. Only one-third of the people supported the idea of a new constitution. 
https://hvg.hu/itthon/201115_megoszto_alkotmany. See also Andrew Arató, Gábor Halmai, János Kis (eds.), 
Opinion of the Fundamental Law of Hungary, reproduced in: Gábor Attila Tóth, Constitution for a Disunited Nation: 
On Hungary’s 2011 Fundamental Law, Budapest: CEU Press, 2012, 455–489, 459–460. 
36 Ex post facto referenda on the text of the FL have been initiated, all of which have been rejected by the National 
Election Committee. See Decisions 75/2011. (VI. 24.), 113/2011. (VII. 26.), 114/2011. (VII. 26.) and 115/2011. (VII. 
26.). 
37 An English translation is available online thanks to Professor Kim Lane Scheppele: 
http://lapa.princeton.edu/hosteddocs/hungary/public_questionnaire.pdf  
38 See the suggestion to give courts the power to give life prison sentences without parole and the ruling of the 
ECtHR in Magyar v Hungary, application no 73593/10, 20 May 2014 (the applicant’s life sentence without eligibility 
for parole violates Article 3 ECHR which prohibits inhuman or degrading treatments). 
39 Granting voting rights to parents on behalf of their minor children. 
40 Multiple questions dealt directly or indirectly with children while some built on people’s national sentiments 
(protection of Hungarian minorities in other countries, protection of Hungarian land, water, biodiversity). 
41 For instance, most statements were followed by references to “others” who do not find the mentioned values 
or their constitutional entrenchment important. Then the citizen was supposed to tick whether he/she agrees with 
the statement. To give a single example: “According to some the new Hungarian constitution shall reflect 
commitment for future generations. According to others such a commitment is not necessary. What do you think? 
A) The new Hungarian constitution shall reflect commitment for future generations. B) I don’t believe such a 
commitment is necessary. C) I cannot judge.” 

https://hvg.hu/itthon/201115_megoszto_alkotmany
http://lapa.princeton.edu/hosteddocs/hungary/public_questionnaire.pdf
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consultations have been widely used on various topics,42 to replace genuine pubic debates and 
democratic accountability with a “managed democracy”.  

Ultimately only 11.3 % of the 8 million Hungarian voters sent back the questionnaire and it was 
reported43 that most of them unsurprisingly agreed with the government’s position on all 
questions but one.44 Considering the timeframe of the constitution-making exercise, it was 
difficult to see how the answers to the questionnaire could in any way be taken into 
consideration. The bogus nature of the exercise was made plain when the Prime Minister 
presented the results in Parliament two weeks after the Fundamental Law’s draft had already 
been submitted to Parliament.45  

Be that as it may, even if the drafters would have been in a position to take the results into 
account, it would not have enhanced the legitimacy of the constitutional text if only because 
of the questions’ lack of relevance and the tiny number of citizens participating in the 
consultation. It is worth noting in this respect that the number of questionnaires returned were 
way below the turnout threshold for a valid referendum,46 not to mention significantly below 
the number of votes cast for Fidesz or KDNP candidates at the 2010 elections.47  

2.5 Preventing accountability and reflection by means of ghost writers and a rushed 
adoption  

The next step was the drafting procedure. On 14 March 2011, i.e. before the public consultation 
came to an end as previously noted, the draft Fundamental Law was submitted to Parliament. 
Up to this day the identity of the new constitution’s drafter(s) remains unknown. József Szájer 
did try to take credit for writing it on his iPad while travelling, a story which made headlines 
around the world and conveniently distracted from the autocratic content of some of its 
provisions.48  

                                                      

42 In September 2010, retired citizens got a letter in relation to pensions and other means of support. In the spring 
of 2011, a national consultation on the Fundamental Law was conducted. In May 2011, the government started a 
“social consultation” on social benefits with an “economic consultation” on taxes, etc., organised in 2012. 
Additional consultations have been organised since. One may mention for instance the “Let’s stop Brussels” 
campaign which forced the European Commission for the first time to officially rebut the claims and allegations 
made by the Hungarian government. See European Commission, Facts Matter. European Commission responds to 
Hungarian National Consultation, 27 April 2017: https://ec.europa.eu/commission/publications/stop-brussels-
european-commission-responds-hungarian-national-consultation_en.  
43 Only data published by the government is available 
(https://www.kormany.hu/download/2/d3/c0000/Konzult%C3%A1ci%C3%B3k%20eredm%C3%A9nyei.pdf), and 
we are not aware of researchers having access to and analysing the data.  
44 Respondents rejected the idea of granting voting rights to parents on behalf of their minor children. 
45 The Prime Minister presented the national consultation’s outcome concerning the new constitution on 28 
March 2011. 
46 Had a referendum been held and resulted in the same turnout and outcome, it would have failed since according 
to the then relevant constitutional text a national referendum required at least half of the voters representing at 
least a quarter of all citizens eligible to vote (approximately 2 million voters) to be considered valid.  
47 The number of questionnaires sent back represented 28 % of all Fidesz/KDNP votes at the 2010 elections. 
48 See https://mandiner.hu/cikk/20110302_a_vilagon_az_elso_alkotmany_ipad  

https://ec.europa.eu/commission/publications/stop-brussels-european-commission-responds-hungarian-national-consultation_en
https://ec.europa.eu/commission/publications/stop-brussels-european-commission-responds-hungarian-national-consultation_en
https://www.kormany.hu/download/2/d3/c0000/Konzult%C3%A1ci%C3%B3k%20eredm%C3%A9nyei.pdf
https://mandiner.hu/cikk/20110302_a_vilagon_az_elso_alkotmany_ipad
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On 18 April 2011, the new constitutional text was adopted by a two-thirds majority of MPs and 
speedily signed by the President49 on 25 April 2011. In other words, Hungary’s provoked and 
tightly managed “constitutional moment” culminated in a rushed, expedited parliamentary 
debate with Parliamentary Resolution 9/2011 exempting the process of adopting a new 
constitution from the usual legislative process. This resulted in a parliamentary discussion of 
the draft taking altogether 9 calendar days with virtually all opposition amendments rejected 
which led the opposition to boycott the final vote. 

It would therefore be difficult to deny that the new Fundamental Law, which entered into force 
on 1 January 2012, was not adopted on the basis of a broad consensus with requisite political, 
professional, scientific and public debates. It has since failed to gain support or ex post 
legitimation by the electorate.50 Its content mirrors this one-sided autocratic approach to 
constitution-making which reflects the fact that the Fundamental Law and its subsequent 
amendments serve one purpose and one purpose only: to guarantee the rule of the ruling 
party.  

2.6 Outcome of Hungary’s Fidesz-controlled “constitutional moment”: A Constitution of 
the ruling party, by the ruling party and for the ruling party  

Hungary’s Fundamental Law consists of five main parts: first, as in most constitutions, the text 
begins with a preamble called “national avowal”. The second part on “basic principles” deals 
with the name, form, territorial structure of the state, Hungarians beyond the borders and 
people of various nationalities living in Hungary, Hungary’s place in the EU, capital, nationality, 
official language, symbols, national holidays, Hungarian currency, foundational values, rules of 
constitution-making and constitutional amendment. The FL also prescribes the subject matters 
that must be regulated by cardinal laws.51 The third part on “freedom and responsibility” is an 
enumeration of fundamental rights and duties. Part four on “the state” provides for the 
constitutional framework with the fifth addressing “special legislation”, i.e. extraordinary 
situations. Lastly, the final part contains the closing provisions. 

On 30 December 2011, the Parliament adopted an additional text entitled “Transitional 
Provisions to the Fundamental Law” which was supposed to have the same legal rank as the 
FL.52 In December 2012 this approach was held unconstitutional53 and the relevant provisions 
of the Transitional Provisions became null and void with retrospective effect. The majority of 
the provisions were however subsequently reinserted via the Fourth Amendment to the FL in 
March 2013 – another iteration of the ruling party’s penchant for constitutionalising what was 

                                                      

49 Former Fidesz party leader Pál Schmitt was appointed as President by Fidesz in August 2010. Unlike previous 
Hungarian presidents, he never exercised his veto powers until his term ended prematurely due to a plagiarism 
scandal.  
50 See European Commission for Democracy Through Law (Venice Commission), Opinion on the new Constitution 
of Hungary, Opinion no 621/2011, 20 June 2011, especially paras 11-12. 
51 See e.g. Act CCII of 2011 on state symbols and state awards and Act CCXI of 2011 on the protection of families. 
52 Both Article 31 Section (2) of the Transitional Provisions and Point 5 inserted by the first amendment to the FL 
into the Closing Provisions provided that “The Transitional Provisions shall form part of the Fundamental Law.” 
53 HCC Decision 45/2012 (XII. 29).  
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authoritatively found to be previously unconstitutional on the back of an artificial two-thirds 
legislative majority which however was secured by winning only slightly more than half of the 
popular vote in 2010. The Fourth Amendment was also used to insert into the FL virtually all of 
the laws that the HCC had struck as unconstitutional under the new FL, prevent the HCC from 
reviewing constitutional amendments while simultaneously nullifying the entire jurisprudence 
of the HCC from 1990-2011. 2013 was also the time when Fidesz was able to fully capture the 
HCC. Indeed, although the composition of the HCC and the procedure for electing judges had 
been changed by Fidesz immediately after taking office, Fidesz did not get a majority of 
“friendly” judges until spring 2013.54 

We have seen seven amendments to the FL being adopted since. As previously mentioned, the 
First Amendment of 18 June 2012 elevated the Transitional Provisions to a constitutional rank, 
a solution later held to be unconstitutional by the HCC.55  

The Second Amendment of 9 November 2012 inserted the requirement on pre-registration for 
voting, also previously declared unconstitutional by the HCC.56  

The Third Amendment of 21 December 2012 prescribed that the rules on land acquisition 
necessary for attaining the objectives of the provision of the FL relating to the protection of 
national resources and cultural assets are to be regulated by cardinal laws.57  

The Fourth Amendment of 25 March 2013 inserted numerous controversial legal provisions 
which (again) were previously found unconstitutional by the HCC so as to shield them from 
constitutional review. To put it differently, the ease with which the FL could be amended meant 
that the ruling party was able to ignore any inconvenient ruling from the HCC by systematically 
elevating the rank of the legal provisions previously found to be unconstitutional, including for 
instance the definition of the family as consisting of a heterosexual couple and their 
descendants,58 the procedure through which the Parliament votes on the official status of 
churches,59 the requirement that students be forced to seek employment only in Hungary after 
their university degrees have been paid for by the state,60 the law that punished homelessness 
through administrative fines,61 and the restriction of political advertising during election 
campaigns.62 The position of the President of the National Judicial Office was also 
constitutionally entrenched after some strong criticism grounded on rule of law considerations 

                                                      

54 For further analysis, see Kim Lane Scheppele, “Constitutional Coups and Judicial Review” (2014) 23 Transnational 
Law & Contemporary Problems 51, p. 71 et seq.  
55 HCC Decision 45/2012. (XII. 29). 
56 HCC Decision 1/2013. (I. 7). 
57 With respect to the corresponding cardinal law, the Court of Justice held that Hungary failed to fulfil its 
obligations arising from the principle of the free movement of capital and the right to property guaranteed by the 
EU Charter of Fundamental Rights when cancelling the rights of usufruct over agricultural land in its territory that 
were held by nationals of other Member States. See Case C-235/17 Commission v Hungary [2019]. 
58 HCC Decision 43/2012 (XII. 20). 
59 HCC Decision 6/2013 (III. 1). 
60 HCC Decision 32/2012 (VII. 4). 
61 HCC Decision 38/2012 (XI. 14). 
62 HCC Decision 1/2013 (I. 7). 
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originating from both the HCC63 and the Venice Commission.64 The Fourth Amendment also 
overruled the post 1990 case law of the HCC by adding a provision into the FL stating that “The 
right to freedom of speech may not be exercised with the aim of violating the dignity of the 
Hungarian nation or of any national, ethnic, racial or religious community.”65 In addition, the 
Fourth Amendment inserted a provision declaring that “Constitutional Court rulings given prior 
to the entry into force of the Fundamental Law are hereby repealed” in open contravention of 
a previous HCC ruling which had ensured constitutional continuity,66 while also prohibiting the 
HCC to review constitutional amendments and inserting all of the laws the HCC had declared 
unconstitutional directly into the text… Viewed as a whole, the Fourth Amendment essentially 
made constitutional what had been previously found unconstitutional by the HCC. Autocratic 
constitutionalism comes to mind. 

The Fifth Amendment of 26 September 2013 can be regarded as a response to international 
pressure. The FL and in particular the Fourth Amendment indeed attracted harsh but justified 
criticism from inter alia the Council of Europe,67 especially the Venice Commission,68 EU 
institutions,69 by both the Council of Europe and the EU simultaneously,70 as well as the United 
States.71 The amendment sought to mollify critics by amending Article VII (2)–(4) FL on religious 
communities but it did not essentially change the most problematic element of the rules: the 
parliamentary recognition of religions in addition to many arbitrary requirements. The 
amendment also changed Article IX Section (3) FL to confirm that during the election campaign 

                                                      

63 HCC Decision 45/2012 (XII. 29). 
64 Venice Commission, Opinion 720/2013 on the Fourth Amendment to the FL of Hungary, 17 June 2013. 
65 Section (5) added to Article IX of the FL 
66 HCC Decision 22/2012. (V. 11.) para 41. 
67 The Parliamentary Assembly issued a request for the opening of a monitoring procedure in respect of Hungary 
on 25 April 2013 by did so on the back of a narrow majority (21:20). The Hungarian government sought to 
downplay the importance of this vote while also welcoming any monitoring exercise: 
http://ferenckumin.tumblr.com/post/49269561319/will-hungary-be-monitored-by-the-council-of-europe. On 26 
June 2013, the Assembly adopted a Resolution 1941 (2013) stating that “each of the concerns outlined above is 
inherently serious in terms of democracy, the rule of law and respect for human rights. Taken separately, they 
would already warrant close scrutiny by the Assembly. In the present case, however, what is striking is the sheer 
accumulation of reforms that aim to establish political control of most key institutions while in parallel weakening 
the system of checks and balances.” (para 13.) In this light, the conclusion the Assembly arrived at was surprising 
if not illogical with the Assembly deciding against opening a monitoring procedure and choosing instead to “closely 
follow the situation in Hungary and to take stock of the progress achieved in the implementation of this resolution” 
(para. 14).  
68 As for the Venice Commission see especially Opinion 621/2011 on the new Constitution of Hungary. 
69 See generally European Parliament resolution of 3 July 2013 on the situation of fundamental rights: standards 
and practices in Hungary (2012/2130(INI)) commonly called after its Rapporteur “the Tavares Report”. The 
activation of Article 7 TEU was also discussed prior to the adoption of the Tavares report: see e.g. European 
Parliament press release “Hungary: MEPs hear from civil society, media and the government”, 10 February 2012: 
http://www.europarl.europa.eu/news/en/news-room/content/20120206IPR37350/html/Hungary-MEPs-hear-
from-civil-society-media-and-the-government.  
70 Statement from the President of the European Commission and the Secretary General of the Council of Europe 
on the vote by the Hungarian Parliament of the Fourth amendment to the Hungarian Fundamental Law, 
MEMO/13/201, 11 March 2013. 
71 U.S. Secretary of State Hillary Clinton expressed concerns about Hungary in a letter addressed to the Hungarian 
Prime Minister on 23 December 2011: http://www.seemo.org/hungary/files/Clinton_letter_to_Orban.pdf. 

http://ferenckumin.tumblr.com/post/49269561319/will-hungary-be-monitored-by-the-council-of-europe
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2012/2130(INI)
http://www.europarl.europa.eu/news/en/news-room/content/20120206IPR37350/html/Hungary-MEPs-hear-from-civil-society-media-and-the-government
http://www.europarl.europa.eu/news/en/news-room/content/20120206IPR37350/html/Hungary-MEPs-hear-from-civil-society-media-and-the-government
http://www.seemo.org/hungary/files/Clinton_letter_to_Orban.pdf
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political ads must be aired free of charge. Article 25 Sections (5)-(6) FL provided that while tasks 
relating to judicial administration are to be carried out by the National Judicial Office, the 
National Judicial Council will supervise such activities, an approach already laid down in the 
relevant piece of ordinary legislation at the time.  

While at the time lacking a parliamentary supermajority, Fidesz MPs, with the backing of far-
right Jobbik MPs, adopted the Sixth Amendment to the FL on 7 June 2016. This amendment 
authorised Parliament to declare a “state of emergency due to terrorism” and suspend laws 
and take other extraordinary measures in case of a terrorist attack or a “significant and direct 
danger of a terrorist attack”.72 

A bill submitted by the Prime Minister to amend the FL for a seventh time failed on 8 November 
2016. The proposed amendment was designed to prevent the EU from resettling migrants to 
Hungary from other EU member states, and also incorporated an obligation to protect 
“constitutional identity”.73 Jobbik, a far right political party which has sought to move closer to 
the centre in the past few years, initially promised to support the bill but failed to do so when 
Fidesz refused to return the favour of supporting the amendment, by failing to withdraw its 
golden-visa type scheme. A seventh amendment to the FL was however ultimately adopted by 
the Fidesz coalition and Jobbik whose support Fidesz then needed because it had lost two by-
elections and therefore for nearly 2 years had no two-thirds majority. Among its many 
controversial features, one many mention the entrenchment of the concept of constitutional 
self-identity, the protection of which – along Christian culture – is now supposed to be the 
fundamental obligation of the state, and all state organs, and the insertion of a provision 
prohibiting the settlement of any alien population in Hungary. Another amendment was 
adopted to enable the Hungarian authorities to disregard any provision of EU law which may 
be considered by the Hungarian authorities to limit Hungary’s inalienable right to determine or 
defend its territorial integrity, population, form of government and state structure. Lastly, one 
may mention that this constitutional amendment introduced the possibility of establishing a 
new administrative court system, a prospect which has been severely criticised by multiple 
organisations and professional bodies.74 

To conclude with respect to what we have identified as the first step towards the establishment 
and consolidation of a competitive authoritarian regime – the rewriting of the constitution to 
make it ‘autocracy-compatible’ – one of the most striking aspects of Fidesz’s autocratic 
reengineering of Hungary’s constitutional order is ‘the scale of the comprehensive and 

                                                      

72 On the back of Europe’s so-called “refugee crisis”, a state of emergency was declared in September 2015, albeit 
only for a few counties of Hungary. In March 2016, the state of emergency was extended to the entire country 
(Government Decree 41/2016. (III. 9.) The state of emergency has been continuously extended ever since every 
six months. See most recently Government Decree 217/2019. (IX. 5.). 
73 Gábor Halmai, “Abuse of constitutional identity: the Hungarian constitutional court on interpretation of article 
E) (2) of the fundamental law” (2018) 43 Review of Central and East European law 23. 
74 Venice Commission, Opinion no 943/2018 on the Law on Administrative Courts and on the Law on the Entry 
into Force of the Law on Administrative Courts and Certain Transitional Rules, 19 March 2019. Due to international 
criticism in a context where Fidesz’s potential exclusion from the EPP continues to be a pending issue, the 
Hungarian government has since decided to provisionally suspend the implementation of these laws.  
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systematic constitutional and institutional reforms which the new Hungarian Government and 
Parliament have carried out in an exceptionally short time frame.’75 While this may well be 
unprecedented, this was considerably facilitated by a constitutional text which could be 
amended by a mere two-thirds majority which was furthermore relatively easy to secure on 
the basis of the “majority premium” granted to any party or coalition of party able to secure 
the most votes in legislative elections. Once made autocracy-compatible, the FL could then be 
helpfully relied upon by the ruling party to pre-empt criticism or justify non-compliance with 
international standards. To give a single example, following some strong criticism from the 
Council of Europe, Tibor Navracsics, then Hungary’s Deputy Prime Minister, replied “the Council 
of Europe cannot impose anything that goes against our Constitution”76 conveniently forgetting 
in the process that a member of the Council of Europe cannot hide behind the national 
constitution to violate ECHR rights, not to forget the principle of primacy of EU law. In any event, 
by “our” here one must obviously understand the FL as redesigned by the ruling party, by the 
ruling party and for the ruling party. 

3. Second step: Legislative blitzkrieg so as to further entrench the dominance of the 
ruling party  

This autocratic reengineering of Hungary’s constitutional order has been simultaneously 
reinforced by what may be labelled a process of legislative blitzkrieg whose intensity has helped 
mask its overall purpose: the systemic capture (or dismantlement) of all national checks and 
balances which may constrain the will of the ruling party. Once captured, these formally 
independent checks and balances may then be used informally to further entrench the 
dominance of the ruling party in a context where relevant legislative frameworks (e.g. electoral 
framework, media landscape, etc.) are further redesigned to help achieve the same aim.  

While strictly speaking of a constitutional nature, the use of “cardinal laws” must first be 
mentioned when discussing the process of legislative blitzkrieg previously mentioned. In a 
nutshell, one cannot understand Hungary’s constitutional order by merely reading the FL. 
Understanding Hungary’s legal landscape post 2010 requires to read the FL in conjunction with 
the respective cardinal laws, which are supermajority acts of Parliament the adoption and 
modification of which can happen by two-thirds of the votes cast. The FL prescribes the subject 
matters which may be regulated by cardinal laws. Whereas these cardinal laws are supposed 
to represent an overarching parliamentary consensus, Fidesz alone has been able to pass them 
with ease since it secured the required parliamentary two-thirds majority in 2010, if we except 
an interlude from 2015 until 2018 when Fidesz regained its constitutional majority following 

                                                      

75 Tavares report, op. cit., recital Y.  
76 European Parliament press release “Hungary: MEPs hear from civil society, media and the government”, 10 
February 2012: http://www.europarl.europa.eu/news/en/news-
room/content/20120206IPR37350/html/Hungary-MEPs-hear-from-civil-society-media-and-the-government 

http://www.europarl.europa.eu/news/en/news-room/content/20120206IPR37350/html/Hungary-MEPs-hear-from-civil-society-media-and-the-government
http://www.europarl.europa.eu/news/en/news-room/content/20120206IPR37350/html/Hungary-MEPs-hear-from-civil-society-media-and-the-government
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the holding of free but unfair elections according to the OSCE,77 not to mention evidence of 
vote rigging78 and many forms of clientelism existing in Orbán’s Hungary.79  

Be that as it may, the cardinal laws present the strategic advantage for the ruling party to 
further entrench the changes of an arguably legislative nature it has made over the years. In 
other words, in the unlikely situation where Fidesz would lose elections – a highly unlikely 
scenario considering that the whole electoral framework has been deliberately and carefully 
redesigned to make it virtually impossible for the opposition to win80 – the new authorities 
would find it difficult to implement their legislative programme unless of course they had 
previously secured a share of the vote which would enable them to secure the constitutional 
two-thirds majority. As previously noted, this appears virtually impossible in a context where 
opposition to Fidesz is divided and electoral rules have been rewritten to structurally favour 
Fidesz.  

It is only when one reads the FL in conjunction with cardinal laws and relevant ordinary laws 
that one may be able to perceive how the basic requirements of a democracy based on the rule 
of law have been fundamentally undermined. Multiple changes have been made for instance 
in relation to electoral laws. One may mention Act CCIII of 2011 on the Election of Members of 
Parliament which reduced the number of MPs from 386 to 199 while also eliminating the run-
off vote in individual constituencies which makes the winning of seats by mere plurality winners 
possible. In addition, the acquisition of Hungarian citizenship was facilitated for Hungarians 
living abroad while a process of gerrymandering of the electoral districts was undertaken. 
Research has shown that had these changes been in force at the time of the previous 2002 and 
2006 elections, they “would have contradicted the majority will of voters at that time, and 
would have led to a right-wing governmental majority”.81  

Legislative changes made in relation to media were also undertaken with the aim of favouring 
the ruling party. And when relevant rules were found unconstitutional,82 the ruling party 
followed its now traditional modus operandi and responded by constitutionalising them 
through the Fourth Amendment to the FL.83 To assuage international critics84 following the 
adoption of this amendment, the Fifth Amendment to the FL seemingly modified the rules 

                                                      

77 OSCE/ODIHR, Hungary Parliamentary Elections 8 April 2018 – ODIHR Limited Election Observation Mission Final 
Report, 27 June 2018: https://www.osce.org/odihr/elections/hungary/385959?download=true  
78 Rozi Bazsofy and Elliott Goat, “Fresh evidence of Hungary vote-rigging raises concerns of fraud in European 
elections”, 17 May 2019: https://www.opendemocracy.net/en/breaking-fresh-evidence-hungary-vote-rigging-
raises-concerns-fraud-european-elections/  
79 Isabela Mares and Lauren Young, “Varieties of Clientelism in Hungarian elections” (2019) 51 Comparative Politics 
449.  
80 See Kim Lane Scheppele, “Hungary: An Election in Question, Part 1”, The New York Times, 28 February 2014: 
https://krugman.blogs.nytimes.com/2014/02/28/hungary-an-election-in-question-part-1/ 
81 Viktor Szigetvári, Csaba Tordai, and Balázs Vető, Beyond democracy – The model of the new Hungarian 
parliamentary electoral system (Part 2), 24 November 2011. English version available here: 
http://lapa.princeton.edu/hosteddocs/hungary/Beyond%20democracy%20-%2027%20Nov%202011.pdf  
82 HCC Decision 1/2013. (I. 7.)  
83 See Article IX Section (3) in force between 1 April and 1 October 2013 until repealed by the Fifth Amendment. 
84 Venice Commission, Opinion on the Fourth Amendment to the Fundamental Law of Hungary, op. cit., pp. 10-12. 

https://www.osce.org/odihr/elections/hungary/385959?download=true
https://www.opendemocracy.net/en/breaking-fresh-evidence-hungary-vote-rigging-raises-concerns-fraud-european-elections/
https://www.opendemocracy.net/en/breaking-fresh-evidence-hungary-vote-rigging-raises-concerns-fraud-european-elections/
https://krugman.blogs.nytimes.com/2014/02/28/hungary-an-election-in-question-part-1/
http://lapa.princeton.edu/hosteddocs/hungary/Beyond%20democracy%20-%2027%20Nov%202011.pdf
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regarding the free placement of political ads in the media but this did not prevent an 
incremental but radical legal reengineering of the media landscape so as to favour the ruling 
party. To quote from the opinion adopted by the European Parliament’s Committee on culture 
and education on 17 May 2018: “the media law of 2010 with its insufficient cross-ownership 
rules resulted in a distorted and imbalanced media market” with the Hungarian market 
becoming “more concentrated”. Referring to the media council (into which all the members 
could be delegated only by the governing party since 2010), the Committee said it was 
“outraged by the fact that the media council has failed to guarantee even the minimum level 
of balance in the media” in a broader context where “state advertisements are typically 
awarded to media that are loyal to the government” and “are predominantly controlled by 
oligarchs”. The situation of journalists has similarly gone from bad to worse with “journalists of 
independent media … often seriously hindered while doing their job” while media outlets are 
“regularly banned from entering the Parliament building and spaces are restricted in the 
Parliament for journalists to ask and interview politicians”.85 

The independence of the ordinary judiciary has also been significantly compromised in 
numerous ways via multiple legal measures. One may for instance refer the retroactive 
lowering of the retirement age of judges in 2011 which meant that judges who reasonably 
expected to continue working until the age of 70 – this had been the retirement age for judges 
since 186986 – were forced to retire at the age of 62 with immediate effect. This resulted in the 
removal and replacement of about 8% of the all 2,900 judges,87 27% of Supreme Court judges88 
and more than 50 % of appeal court presidents.89 The government quickly faced adverse rulings 
from the HCC finding the respective provision of the Act on the status and remuneration of 
judges90 and the Transitional Provisions unconstitutional,91 an adverse ruling from the ECJ92 

                                                      

85 European Parliament, Committee on Culture and Education, Opinion on the situation in Hungary, 
2017/2131(INL), 17 May 2018. 
86  Kim Lane Scheppele, “How to Evade the Constitution: The Hungarian Constitutional Court’s Decision on Judicial 
Retirement Age, Part I”, VerfBlog, 9 August 2012: https://verfassungsblog.de/evade-constitution-case-hungarian-
constitutional-courts-decision-judicial-retirement-age/  
87 Interview with the President of NJO: “Nem vagyok befolyásolható” – interjút készített a Népszava az OBH 
elnökével, http://www.birosag.hu/media/aktualis/nem-vagyok-befolyasolhato-interjut-keszitett-nepszava-az-
obh-elnokevel; Venice Commission Opinion no 663/2012 on Act CLXII of 2011 on the Legal Status and 
Remuneration of Judges and Act CLXI of 2011 on the Organisation and Administration of Courts of Hungary, para 
105. One cannot however exclude the figure given by the President of NJO is inaccurate considering her close 
relationship with the ruling party and direct role in undermining judicial independence in Hungary. For further 
details, see European Association of Judges, Report on the fact-finding mission of the EAJ to Hungary, May 2019, 
https://www.iaj-uim.org/iuw/wp-content/uploads/2019/05/Report-on-the-fact-finding-mission-of-a-delegation-
of-the-EAJ-to-Hungary.pdf  
88 Lelassult a Kúria a nyugdíjazások miatt, 29 March 2013, http://www.nepszava.hu/articles/article.php?id=633844  
89 Kim Lane Scheppele, Testimony U.S. Commission on Security and Cooperation in Europe Hearing on “The 
Trajectory of Democracy – Why Hungary Matters”, 19 March 2013: 
http://lapa.princeton.edu/hosteddocs/hungary/Scheppele%20Testimony%20Helsinki%20Commission%2019Mar
ch13.pdf, 8.  
90 HCC Decision 33/2012. (VII. 17.)  
91 HCC Decision 45/2012. (XII. 29.)  
92 Case C-286/12 Commission v Hungary [2012]. 
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and strong criticism the Venice Commission.93 The government however only operated a 
tactical retreat when done firing the judges which it did at a very fast pace. Only after they had 
fired them all did the government adopt new laws that would protect all of the new judges they 
had just inserted into the place of the old judges. This means that the government only 
appeared to retreat whereas in reality they had already changed the facts on the ground 
ruthlessly and won the battle decisively. This is why the government’s agreement to rehire 
forcibly retired judges if they wished to continue to work was just a sham concession. In reality, 
since the government had been busy replacing them, court leadership positions and many 
other judicial places were filled with new judges, so the judges who had been forced to retire, 
but wanted to return were offered lower court places94 with less prestige, in some cases at the 
court which they previously headed. Judges who were forced to retire illegally were offered the 
alternative option of obtaining financial compensation.95 This proved rather effective to “close 
the case” as most judges, especially those who had a few years to go due to their old age, opted 
for this alternative option. In other words, whereas in 2012 judges fought for their 
reinstatement,96 one months after the entry into force of the new compensation scheme, the 
matter became essentially mute with most affected judges agreeing to settle their cases.97 On 
20 November 2013, the European Commission closed the infringement procedure on the back 
of what may be viewed as a Pyrrhic victory.98 

General measures were also unlawfully adopted to specifically remove certain individuals. One 
may mention the example of Mr András Baka then-President of the Supreme Court who was 
59-year old at the material time when he was removed from office. While formally elected for 
six years in the summer of 2009, a cardinal law was adopted in December 2011 officially to 
address the structure and operation of the judiciary.99 In a few words, a new procedure for 
appointing all new judges to the Court was devised and it was under this rubric, qualifications 
for the new judges to the new court, that the ruling party was able to screen out Judge Baka 
alone. In other words, a new rule was introduced whereby only persons with five years of 
judicial experience in the national judiciary could qualify as President of the Supreme Court.100 

                                                      

93 Venice Commission Opinion no 663/2012 on Act CLXII of 2011 on the Legal Status and Remuneration of Judges 
and Act CLXI of 2011 on the Organisation and Administration of Courts of Hungary.  
94 Kim Lane Scheppele, Testimony U.S. Commission on Security and Cooperation in Europe Hearing on “The 
Trajectory of Democracy – Why Hungary Matters”, op. cit., 8.  
95 Act XX of 2013 amended Act CLII of 2011, especially Article 90 Point ah) and inserted Articles 232/B–232/K. 
96 They pushed the President to invalidate their resignation, turned to ordinary courts arguing for their 
reinstatement, sent applications to Strasbourg and initiated cases in front of the Luxembourg Court. 
97 Few judges continue to fight for their reinstatement to their original positions in front of ordinary labour courts. 
98 See Press Release of the European Commission, IP/13/1112. 
99 Act CLXI of 2011 on the structure and operation of the judiciary  
100 In 2012 the Supreme Court was renamed as Kúria and was restructured. It was under this rubric that 
qualifications for the new Kúria judges changed, but the new requirements were specifically designed to remove 
judges Baka and Erményi. See most recently, Council of Europe, Committee of Ministers, H46-11 Baka group v. 
Hungary (Applications No. 20261/12, 22254/14), CM/Notes/1355/H46-11, 25 September 2019, para 1: “this 
group of cases concerns the undue and premature termination of the applicants’ mandates as President (Baka) 
and Vice-President (Erményi) of the former Hungarian Supreme Court through ad hominem legislative measures: 
in Baka through legislative acts of constitutional rank and therefore beyond judicial control, prompted by views 
and criticisms he expressed on reforms affecting the judiciary … in Erményi through an ordinary legislative act, 
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This requirement was deliberately designed so as to immediately force out the then-President 
of the Supreme Court who had previously a long career as the Hungarian judge on the European 
Court of Human Rights.101 A new president was then elected by the Parliament.  

While the above was happening, the ruling party simultaneously engaged in a process to 
replace the system of judicial self-government with the obvious aim of controlling judges via a 
new institution called the National Judicial Office (NJO). Its President elected by two-thirds 
majority of Parliament was given comprehensive powers to employ, promote, sanction judges. 
The NJO President – who happened to be a long-time party loyalist married to the only person 
claiming public credit for writing the constitution on his iPad – also had initially the possibility 
to reassign any case in the system to a different specific court. The Venice Commission, the EU 
and US State Department all raised concerns over the NJO and its President’s powers.102 The 
initial “resistance” of the HCC on judicial independence grounds103 proved futile with the ruling 
party overcoming the HCC’s ruling inter alia by entrenching the power of the NJO President 
only to relocate cases via the Fourth Amendment to the FL. Another tactical retreat was 
operated to assuage international critics with the NJO President’s right to relocate cases 
repealed as of August 2013.104 The situation on this front has however worsened dramatically 
since and for the very first time, the Council of the EU recently formally noted in relation to 
Hungary that   

Checks and balances, which are crucial to ensuring judicial independence, are seen to be under 
further pressure within the ordinary courts system. The National Judicial Council faces 
increasing challenges in counter-balancing the powers of the President of the National Office 
for the Judiciary. Questions have been raised regarding the consequences of this for judicial 
independence.105 

One final aspect regarding the deliberate undermining of the rule of law by the ruling party may 
be mentioned: the simultaneous capture and weakening of the HCC. Before 2010 each 
                                                      

unsuccessfully challenged before the Constitutional Court, found by the European Court, on the basis of its 
findings in the Baka case, not to pursue any legitimate aim”. 
101 ECtHR, Baka v Hungary, Application no. 20261/12, 27 May 2014 (the Court found against Hungary on Articles 
6(1) and 10 ECHR grounds but the damage was done and the Supreme Court fully captured by the ruling party at 
this stage). See Council of Europe, ibid, para 2: “in the current circumstances of the Baka case, the reinstatement 
of the applicant is not possible, given that the relevant position was lawfully filled before the European Court’s 
judgment and that there has been no development since then giving any reasonable prospect of reinstatement, 
bearing in mind that by the expiry of the term of the incumbent President in 2021 the applicant will have 
reached the mandatory retirement age”. 
102 Venice Commission, Opinion on the Fourth Amendment to the Fundamental Law of Hungary, op. cit.; Tavares 
Report, op. cit.; See letter from the U.S. Secretary of State Hillary Clinton addressed to the Hungarian Prime 
Minister on 23 December 2011: http://www.seemo.org/hungary/files/Clinton_letter_to_Orban.pdf and see also  
https://krugman.blogs.nytimes.com/2012/03/10/first-lets-pick-all-the-judges/ 
103 HCC Decision 166/2011. (XII. 20.). 
104 Article 16 Section d) of Act CXXXI of 2013 on the modification of certain laws in relation to the Fourth 
Amendment to the Fundamental Law repealed Article 76 Section (4) Point b) on the NJO President’s right to 
relocate cases of Act CLXI of 2011 on the Organization and Administration of Courts of Hungary. 
105 Council Recommendation of 9 July 2019 on the 2019 National Reform Programme of Hungary [2019] OJ C 
301/101, para. 17. 

http://www.seemo.org/hungary/files/Clinton_letter_to_Orban.pdf
https://krugman.blogs.nytimes.com/2012/03/10/first-lets-pick-all-the-judges/
http://jab.complex.hu/doc.php?docid=WKHU-QJ-XML-000000A1300131TV&hely=16
http://jab.complex.hu/doc.php?docid=WKHU-QJ-XML-000000A1300131TV&hely=16
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nominee to the HCC had to be approved first by a majority of parliamentary parties before 
being elected by a two-thirds majority vote of the Parliament, therefore the Court always had 
a balance of different political views represented on the bench.106 As of the entry into force of 
the FL only the two-thirds majority rule remained in force with the FL also extending the 
number of judges on the HCC from 11 to 15 and increasing the length of their mandate from 9 
years to 12 years.107 Through these different changes, it was considered that Hungary’s 
governing coalition had completed its capture of the Constitutional Court by 2015 when 11 of 
the 15 judges had been confirmed by the Fidesz-KDNP majority alone,108 but one may consider 
that the decisive year was 2013 when the Fourth Amendment was passed.  

While the capture was ongoing, a number of additional changes were made to weaken the 
HCC’s importance. To name but a few, the HCC was deprived of its power to review actio 
popularis petitions for ex post review, i.e. requests that anyone could file irrespective of 
whether they or anyone else had a related case or controversy. Current statistics show that the 
institutions the FL authorises to initiate abstract reviews have proved unwilling to take over this 
role from ordinary citizens.109 The HCC’s power to review the constitutionality of budget-
related laws from a substantive point of view was also limited during Orbán’s first term 
following some taxation related rulings which did not please the ruling majority. The HCC was 
then only allowed to review the Act on the State Budget and other laws related to state 
expenditure in situation of possible violations of “the right to life and human dignity, the right 
to the protection of personal data, freedom of thought, conscience and religion, and with the 
rights related to Hungarian citizenship.”110 Among other things, the Fourth Amendment to the 
FL was used to further weaken the HCC by depriving it of the competence to declare a 
constitutional amendment unconstitutional on substantive grounds,111 and repealing all of the 
rulings issued by the HCC before the entry into force on the FL in direct violation of a 2012 
ruling of the HCC itself.112 

The above offers a good example of what may be labelled “constitutional vandalism” or “legal 
hooliganism” with a mix of constitutional and legislative means deliberately and proactively 
used to fundamentally and systematically undermine what the HCC itself described as “the 
constitutional criteria of a democratic State under the rule of law” in Decision 45/2012. The 
end result of these processes could be summarised as follows as regards the HCC: Following 
                                                      

106 See Article 32/A Section (4) of the 1989 Constitution: “The Constitutional Court shall consist of eleven 
members who are elected by the Parliament. Members of the Constitutional Court shall be nominated by the 
Nominating Committee which shall consist of one member of each political party represented in the Parliament. 
A majority of two-thirds of the votes of the Members of Parliament is required to elect a member of the 
Constitutional Court.” 
107 Article 24 Section (8) FL. 
108 The Hungarian Helsinki Committee, “Hungary’s government has taken control of the constitutional court”, 25 
March 2015: https://www.helsinki.hu/en/hungarys-government-has-taken-control-of-the-constitutional-court/ 
109 7 ex ante and 97 ex post reviews have been decided from 2012 until the fall of 2019. 
110 Original version of Article 37 Section (4) FL. 
111 According to newly inserted Article 24 Section (5) “The Constitutional Court may only review the conformity 
of the Fundamental Law and an amendment to the Fundamental Law with the procedural requirements of the 
Fundamental Law pertaining to the adoption of the Fundamental Law or its amendments.” 
112 HCC Decision 22/2012. 

https://www.helsinki.hu/en/hungarys-government-has-taken-control-of-the-constitutional-court/
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the adoption of the Fourth Amendment to the FL which prohibits the HCC from reviewing 
constitutional amendments that contradict other constitutional requirements and principles, 
the HCC has ceased to be able to “fulfil its role as the supreme body of constitutional 
protection”,113 with a shift of powers in constitutional matters from the HCC to the parliament 
under the near absolute control of Orbán. As noted by in the Tavares report, this severely 
undermined “the principle of separation of powers and a properly functioning system of checks 
and balances, which are key corollaries of the rule of law.”114  

The rule of law situation having gone from bad to worse since,115 the European Parliament had 
to step in again resulting this time in the first ever activation of Article 7(1) TEU in September 
2018 on the ground that there is a clear risk of a serious breach by Hungary of the values 
referred to in Article 2 TEU.116 This did not however dissuade Orbán from attempting to further 
undermine the rule of law with another “reform” of the Hungarian judiciary though this reform 
has since been suspended due to the international backlash it provoked. To quote the World 
Justice Project, the planned new administrative courts would have allowed “Fidesz to acquire 
jurisdiction over electoral law, political protest, and public corruption via a parallel system, 
effectively stripping the judiciary of its oversight functions.”117  

Let us quote Professor Scheppele who helpfully explained how one may recognise an autocratic 
legalist in action:  

One should first suspect a democratically elected leader of autocratic legalism when he 
launches a concerted and sustained attack on institutions whose job it is to check his 
actions or on rules that hold him to account, even when he does so in the name of his 
democratic mandate. Loosening the bonds of constitutional constraint on executive 
power through legal reform is the first sign of the autocratic legalist.118 

In the case of Hungary, the autocratic reengineering of the country’s constitutional order took 
the form of relentless legal action with multiple constitutional amendments, multiple cardinal 
laws as well as a plethora of ordinary laws adopted in Orbán’s first term with the constitution 
used to make constitutional what was before plainly unconstitutional or unlawful or used to 
assuage external critics with some seemingly accommodating constitutional amendments with 

                                                      

113 Tavares report, op. cit., para. 17. 
114 Ibid., para. 18. 
115 See e.g. Kim Lane Scheppele and Laurent Pech, “Why Poland and not Hungary?”, VerfBlog, 8 March 2018, 
https://verfassungsblog.de/why-poland-and-not-hungary/.  
116 European Parliament resolution of 12 September 2018 on a proposal calling on the Council to determine, 
pursuant to Article 7(1) of the Treaty on European Union, the existence of a clear risk of a serious breach by 
Hungary of the values on which the Union is founded (2017/2131(INL)).  
117 World Justice Project, “What the Data Says About Judicial Independence and Fundamental Freedoms in 
Hungary”, 6 February 2019, https://worldjusticeproject.org/news/what-data-says-about-judicial-independence-
and-fundamental-freedoms-hungary  
118 Kim Lane Scheppele, “Autocratic Legalism” (2018) 85 The University of Chicago Law Review 545, p. 549. 
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the changes made however adding up to “little more than tinkering around the edges, leaving 
huge problems that undermine the rule of law and basic human rights.”119 

Why the (legal) rush one may ask? Because the primary objective of autocratic legalists in their 
first term is always to make sure ‘rules of the game’ are rigged in their favour before the next 
elections. In the case of Hungary, this not only led to the rewriting of election laws so as to 
guarantee the ruling party would win another term in 2014 but also to attacks on “the 
independence of crucial institutions, such as the judiciary, the media, the prosecutor’s office, 
the tax authority, and the election commission” as well the HCC which, as shown above, took 
some time to capture.120  

Why didn’t the HCC and other checks and balances resist? Because resistance is futile or rather 
bound to fail when the ruling party has a constitutional supermajority in the Parliament which 
in practice allows it to “change any law in the system at will, including the constitution’, the 
result of which was ‘an autocratic revolution’ carried out ‘with exquisite legal precision”.121 By 
the time the 2014 elections took place, fair elections in Hungary became a thing of the past 
with Hungary by then representing “the first, and probably model, case of constitutional 
backsliding from a full-fledged liberal democratic system to an illiberal one with strong 
authoritarian elements.”122  Speaking (positively) of Mr. Orbán, the US Ambassador to Hungary, 
David B. Cornstein, summed up the situation, possibly accidentaly, well: “He’s got the executive. 
He’s got the legislature. And he’s got the judges”.123 

4. Third step: Use the constitution as a shield or as a sword and rely on the HCC as 
a dishonest broker whenever necessary  

The total neutralisation of the HCC took three years leading the European Parliament in 2013 
to call the Hungarian authorities 

• to fully restore the prerogatives of the Constitutional Court as the supreme body of 
constitutional protection, and thus the primacy of the Fundamental Law, by removing 
from its text the limitations on the Constitutional Court’s power to review the 
constitutionality of any changes to the Fundamental Law, as well as the abolition of two 
decades of constitutional case law; to restore the right of the Constitutional Court to 

                                                      

119 The Fifth Amendment of 16 September 2013, which the PM’s office presented as a way “to do away with 
those… problems which have served as an excuse for attacks on Hungary” (“Government: New constitution 
changes to soothe EU fears”, Budapest Business Journal, 2 September 2013), must however be understood as a 
set of “largely cosmetic amendments” as noted by Lydia Gall quoted in Human Rights Watch, “Hungary: 
Constitutional Change Falls Short”, 18 September 2013: https://www.hrw.org/news/2013/09/18/hungary-
constitutional-change-falls-short.  
120 Scheppele, “Autocratic Legalism”, op. cit., p. 549-550.  
121 Ibid., p. 550.  
122 G. Halmai, ‘The application of European Constitutional Values in EU Member States. The case of the 
Fundamental Law of Hungary’, in C. I. Nagy (ed), The EU Bill of Rights’ Diagonal Application to Member States 
(Eleven publishing, 2018), 14-34, p. 16.  
123 Quoted in Matt Apuzzo and Benjamin Novak, “In Hungary, a Freewheeling Trump Ambassador Undermines 
U.S. Diplomats”, The New York Times, 22 October 2019: https://nyti.ms/2N4EUip  
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review all legislation without exception, with a view to counterbalancing parliamentary 
and executive actions and ensuring full judicial review; such a judicial and constitutional 
review may be exerted in different ways in different Member States, depending on the 
specificities of each national constitutional history, but once established, a 
Constitutional Court – like the Hungarian one, which after the fall of the communist 
regime has rapidly built a reputation among Supreme Courts in Europe – should not be 
subject to measures aimed at reducing its competences and thus undermining the rule 
of law; 

• to restore the possibility for the judicial system to refer to the case law issued before 
the entry into force of the Fundamental Law, in particular in the field of fundamental 
rights; 

• to strive for consensus when electing the members of the Constitutional Court, with 
meaningful involvement of the opposition, and to ensure that the members of the court 
are free from political influence.124 

Unsurprisingly, the Hungarian authorities openly ignored each of these recommendations to 
focus their efforts on capturing the court, which raises the questions of why autocratic legalists 
would wish to capture a previously independent constitutional court which has already been 
completely tamed. The answer is that a constitutional court can become very helpful from the 
point of view of national autocratic authorities to fight off external criticism, pre-empt potential 
legal intervention, especially that from the EU, and give a veneer of legality to any government 
policy which aims in practice to bully any potential counter-power into submission. The 
“Hungarian model” has since inspired Poland’s mislabelled “Law and Justice” party: 

After the electoral victories of 2015, PiS transformed the CT from an effective, counter-
majoritarian device to scrutinise laws for their unconstitutionality, into a powerless institution 
paralysed by consecutive bills rendering it unable to review new PiS laws, and then into a 
positive supporter of the enhanced majoritarian powers. In a fundamental reversal of the 
traditional role of a constitutional court, it is now being used to protect the government from 
laws enacted long before PiS rule.125 

Transforming a constitutional court into a “positive supporter” of the ruling party in a context 
where the ruling party has a constitutional majority presents many strategic advantages, one 
of which is to be able to hide behind the (amended) constitution and eventually a ruling of the 
(captured) constitutional court (which is strictly speaking no longer a court as it is no longer 
independent) when violating or threatening to violate EU law obligations. One may give the 
example of the constitutional amendment entrenching the concept of constitutional identity in 
Hungary.126 In addition to inserting a clause providing that “it is a fundamental obligation of the 
                                                      

124 Tavares report, op. cit., para 71.  
125 Wojciech Sadurski, “Polish Constitutional Tribunal Under PiS: From an Activist Court, to a Paralysed Tribunal, to 
a Governmental Enabler” (2019) 11 Hague J Rule Law 63, p. 82.  
126 See Kriszta Kovács, “Changing Constitutional Identity via Amendment” in Paul Blokker (ed.), Constitutional 
Acceleration within the European Union and Beyond, Routledge, 2018, 199-217. See also D. Kelemen and L. Pech, 
‘Why autocrats love constitutional identity and constitutional pluralism – Lessons from Hungary and Poland’, 
RECONNECT Working Paper No. 2, 2018. For a broader overview of the recurrent arguments and main strategies 
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state to protect our self-identity rooted in our historical constitution”, a new Article (E) Section 
(2) is worth noting as it provides that Hungary may only participate in the EU and comply with 
its EU obligation to the extent that these are “consistent with the fundamental rights and 
freedoms laid down in the Fundamental Law, and shall not limit Hungary’s inalienable right of 
disposal related to its territorial integrity, population, form of government and governmental 
organisation”. This essentially means that the ruling party has given itself the constitutional 
license to ignore EU law at will in a context where the national constitutional court has become 
a de facto agent of the ruling party.  

As evidence of this, one may refer to the ruling of the HCC before the above amendments to 
the FL were made. In a government-friendly ruling, the HCC signalled it would support Orbán’s 
“constitutional identity” justification for defying EU migration law. When delivering its abstract 
constitutional interpretation in relation to the European Council decision 2015/1601 of 22 
September 2015 establishing provisional measures benefitting Italy and Greece, to support 
them in better coping with an emergency situation characterised by a sudden inflow of 
nationals of third countries in those Member States, the HCC stated the following:127 

If human dignity, another fundamental right, the sovereignty of Hungary (including the extent 
of the transferred competences) or its self-identity based on its historical constitution can be 
presumed to be violated due to the exercise of competences based on Article E) (2) of the 
Fundamental Law, the Constitutional Court may, in the course of exercising its competences, 
examine the existence of an alleged violation on the basis of a relevant petition.128 

However tautological this may sound, according to the HCC “constitutional identity equals the 
constitutional (self-)identity of Hungary”. Its content is to be determined by the HCC on a case-
by-case basis based on the Fundamental Law, its purposes, the National Avowal and the 
achievements of the Hungarian historical constitution. This definition is so vague that it can 
only be understood as granting a carte blache type of derogation to the executive and the 
legislative from Hungary’s obligation under EU law. As Gábor Halmai put it, it was “nothing but 
national constitutional parochialism, which attempts to abandon the common European 
constitutional whole.”129   

The forced expulsion of the Central European University (hereinafter: CEU) provides another 
striking example of the “usefulness” for autocratic authorities to be able to rely on a captured 
constitutional court, in this case, to buy time so as to create irreversible facts on the grounds 
in a situation where the so-called Lex CEU is so obviously unconstitutional even a captured 

                                                      

used by autocrats and would-be autocrats to counter internal and external criticism, see Dimitry Kochenov, Petra 
Bárd, ‘Rule of Law Crisis in the New Member States of the EU. The Pitfalls of Overemphasising Enforcement, 
RECONNECT Working Paper No. 1, 2018.  
127 22/2016 (XII. 5.) HCC decision. 
128 Case 22/2016 quoted and translated by Halmai, ‘Abuse of Constitutional Identity” op. cit., pp. 34-35.  
129 Gábor Halmai, “Absolute Primacy of EU Law vs. Pluralism: the Role of Courts”, 2018: https://me.eui.eu/wp-
content/uploads/sites/385/2018/05/IJPL_Special_Issue_Concluding_remarks_Halmai_final.pdf.  

https://me.eui.eu/wp-content/uploads/sites/385/2018/05/IJPL_Special_Issue_Concluding_remarks_Halmai_final.pdf
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court would find it difficult to side with the government without totally losing what it has left 
of credibility in the eyes of some.  

To briefly summarise the relevant background, at the end of March 2017, the Hungarian 
government introduced a bill according to which foreign universities need to meet new criteria 
in order to be able to operate or continue to operate in Hungary. The most demanding new 
condition provides that a foreign accredited university may only operate in the future if 
operation is backed up by an international agreement between the government of Hungary 
and the government of the respective university’s country of origin. It means that the continued 
operation of foreign universities is to be decided by the executive with universities that do not 
meet the new criteria to lose their license of operation. This change was quickly named “Lex 
CEU”130 because most of these criteria affected one and only one institution: the CEU, the 
founder of which is George Soros, a long-time enemy of Viktor Orbán, who himself once used 
to be a Soros grantee. Due to Orbán’s government refusing to sign the agreement negotiated 
by the CEU as required by the Lex CEU,131 the CEU has had no choice but to begin its progressive 
move out of the country.132 

Returning to the issue of the HCC’s role in this disgraceful episode – the first forced expulsion 
of an institution of Higher Education in Europe since the Nazis133 – legal proceedings were 
initiated against Lex CEU in front of the Hungarian Constitutional Court in the spring of 2017134 
and an infringement action was subsequently initiated by the European Commission with the 
case now pending before the ECJ.135 As regards the HCC, we are still waiting for a ruling with 
the HCC having done its best not to decide the constitutionality of the Lex CEU via different 
subterfuges. One could mention for instance the HCC’s unprecedented decision to form a 
special working group prior to any decision. As it is difficult to see how the Lex CEU does not 
fundamentally violate the FL,136 this move must be understood as nothing else but a deplorable 
tactic to delay rendering a decision until the case eventually and essentially becomes moot with 
                                                      

130 Lex CEU is technically a legal amendment, i.e. Act XXV of 2017 amending Act CCIV of 2011 on national higher 
education. 
131 CEU, “CEU Complies with Lex CEU”, 13 October 2017: https://www.ceu.edu/article/2017-10-13/ceu-complies-
lex-ceu. See generally P. Bárd, “To leave or not to leave? Viktor Orbán’s war against George Soros and the CEU 
dilemma” RECONNECT blog, 14 February 2019: https://reconnect-europe.eu/blog/bard-orban-ceudilemma/ 
132 CEU, “CEU to Open Vienna Campus for US Degrees in 2019”, 25 October 2018: 
https://www.ceu.edu/article/2018-10-25/ceu-open-vienna-campus-us-degrees-2019-university-determined-
uphold-academic 
133 According to Guy Verhofstadt, this is the first time a University is being shut down in Europe “since Oslo 
University was forced to close by Norway’s Nazi German occupiers in 1943”, quoted in Marton Dunai, Krisztina 
Than, “Soros-founded school says forced out of Hungary on ‘dark day for Europe’”, 3 December 2018: 
https://www.reuters.com/article/us-hungary-soros-ceu-move/soros-founded-school-says-forced-out-of-
hungary-on-dark-day-for-europe-idUSKBN1O218Z  
134 62 Hungarian MPs – making use of their right enshrined in Article 24(2) Point e) of the FL – challenged the Lex 
CEU. See II/01036/2017, 21 April 2017. 
135 See Case C-66/18 Commission v Hungary (pending).   
136 One amicus brief emphasised the law’s unconstitutional nature, while the other argued that it was contrary to 
international law. See Jakab, A., Lévay, M., Sólyom, L., Szente, Z., ‘Amicus Curiae az Alkotmánybírósághoz‘ [Amicus 
Curiae to the Constitutional Court], Budapest, 12 June, 2017; Kardos, G., Lamm, V., Valki, L., ‘Amicus Curiae ‘, 
Budapest, 4 May, 2017. 
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the CEU out of the country, at which point Lex CEU could be amended or repealed with Orbán’s 
political objective having been secured in the meantime.  

Faced with mounting criticism, the HCC subsequently offered a new reason to justify its lack of 
action. Half a year after the Commission had referred the infringement case to the ECJ, the HCC 
decided to stay the proceedings before it this time in the name of “European constitutional 
dialogue”.137 This is obviously just another inappropriate not to say ludicrous reason to 
postpone the proceedings as the legal bases for reviewing the Lex CEU are different with the 
HCC supposed to review the constitutionality of the Lex CEU on the basis of the FL whereas the 
ECJ will review whether the Lex CEU is compatible with EU law. We are therefore dealing here 
with a deeply cynical move in a context where the HCC has been keen to develop and defend 
Hungary’s “constitutional identity”. Strangely enough, when the interests of the ruling party 
require delaying constitutional review the HCC then does not mind rediscovering the virtues of 
“constitutional dialogue” with the ECJ. It beggars belief in this respect that notwithstanding the 
overwhelming body of evidence that the HCC has been captured by the ruling party that the 
European Court of Human Rights considers the HCC as providing effective remedies which have 
to be exhausted.138 This dismal failure to face up to reality means that the ruling party can now 
in essence block any case from going to the Strasbourg Court by simply nudging the HCC to 
bottle up the case and refuse to decide it on any reasonable schedule. As regards compliance 
with EU law, as noted by Professor Halmai, Orbán “can always rely on his packed Constitutional 
Court when it comes to ducking his obligations to comply with EU values” in the most cynical 
manner as shown in the case of the Lex CEU where “the same judges who defended the 
Hungarian historic constitution against the EU Treaty, this time based the suspension of their 
review on ‘constitutional dialogue’ with the ECJ, and the possible enforcement of EU law.”139 

5. Conclusion 

To conclude, Hungary is not and should no longer be considered a democracy based on the rule 
of law. It is not even as if Hungary’s Prime Minister is trying to hide his long term aim of 
consolidating the country into a de facto one party-state where opposition is only tolerated as 

                                                      

137 HCC, “In the spirit of the European Constitutional Dialogue the Constitutional Court suspended its Procedures 
in the Cases related to the Act on National Higher Education and the “Act on NGOs””, 12 June 2018: 
https://hunconcourt.hu/kozlemeny/in-the-spirit-of-the-european-constitutional-dialogue-the-constitutional-
court-suspended-its-procedures-in-the-cases-related-to-the-act-on-national-higher-education-and-the-act-on-
ngos/  
138 As recently and rightly noted by Dániel A. Karsai, the Strasbourg Court’s “view on domestic remedies is not just 
simply erroneous and disconnected from the Hungarian realities but seriously endangers the effective protection 
of human rights by establishing rather unforeseeable standards for the applicants that will be almost impossible 
to meet”, “Extremist view on subsidiarity and on exhaustion of domestic remedies?”, Strasbourg Observers, 22 
May 2019: https://strasbourgobservers.com/2019/05/22/extremist-view-on-subsidiarity-and-on-exhaustion-of-
domestic-remedies-criticism-of-the-decision-szalontay-v-hungary/  
139 G. Halmai, “The Hungarian Constitutional Court betrays Academic Freedom and Freedom of Association”, 
VerfBlog, 8 June 2018: https://verfassungsblog.de/the-hungarian-constitutional-court-betrays-academic-
freedom-and-freedom-of-association/ 

https://hunconcourt.hu/kozlemeny/in-the-spirit-of-the-european-constitutional-dialogue-the-constitutional-court-suspended-its-procedures-in-the-cases-related-to-the-act-on-national-higher-education-and-the-act-on-ngos/
https://hunconcourt.hu/kozlemeny/in-the-spirit-of-the-european-constitutional-dialogue-the-constitutional-court-suspended-its-procedures-in-the-cases-related-to-the-act-on-national-higher-education-and-the-act-on-ngos/
https://hunconcourt.hu/kozlemeny/in-the-spirit-of-the-european-constitutional-dialogue-the-constitutional-court-suspended-its-procedures-in-the-cases-related-to-the-act-on-national-higher-education-and-the-act-on-ngos/
https://strasbourgobservers.com/2019/05/22/extremist-view-on-subsidiarity-and-on-exhaustion-of-domestic-remedies-criticism-of-the-decision-szalontay-v-hungary/
https://strasbourgobservers.com/2019/05/22/extremist-view-on-subsidiarity-and-on-exhaustion-of-domestic-remedies-criticism-of-the-decision-szalontay-v-hungary/
https://verfassungsblog.de/the-hungarian-constitutional-court-betrays-academic-freedom-and-freedom-of-association/
https://verfassungsblog.de/the-hungarian-constitutional-court-betrays-academic-freedom-and-freedom-of-association/
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long as the domination of the ruling party is not threatened.140 The first ever Fidesz party 
member, currently Speaker of the House in Hungary, did not shy away from publicly confirming 
this distorted understanding: “The system of checks and balances, I don't know what you 
learned about it, but it is bullshit, forget it, it has nothing to do either with the rule of law or 
democracy”.141  

As shown in this paper, in order to facilitate and consolidate Hungary’s descent into 
authoritarianism, a combination of constitutional and legislative measures have been used. This 
enabled the new regime to hide behind a veneer of formal legality and making external 
intervention more difficult to justify. And in the situations where the ruling party faced internal 
or external resistance, the national constitution has been subject to tactical amendment with 
the constitutional court also coming to rescue when necessary.   

The process of democratic and rule of law backsliding we have been witnessing in Hungary 
since 2010 has led to the emergence of “a new, hybrid type of regime, between the ideal of a 
full-fledged democracy and a totalitarian regime.”142 Because we are dealing with a new and 
mutating hybrid regime, many labels are currently being used to make sense of this new reality. 
As far as we are concerned, Orbán’s Hungary is best described as a partly free, pseudo-
democracy where the “constitutional pillars of liberal democracy” have been destroyed with 
the consequence that Hungarian citizens can no longer “choose and replace their leaders in 
free and fair elections”.143  

 

 

  

                                                      

140 In a 2009 speech, Orbán spoke of “a real chance that politics in Hungary will no longer be defined by a dualist 
power space. Instead, a large governing party will emerge in the centre of the political stage [that] will be able to 
formulate national policy, not through constant debates, but through a natural representation of interests”. 
Quoted by G. Halmai in “Illiberal Democracy and Beyond in Hungary”, VerfBlog, 28 August 2014, 
https://verfassungsblog.de/illiberal-democracy-beyond-hungary-2/.  
141 Quoted in Tamás Német, “Kövér: A fékek és egyensúlyok rendszere hülyeség, azt felejtsék el!”, 23 October 
2019: https://index.hu/belfold/2019/10/23/kover_laszlo_valasztas_ellenzek_rendszervaltas/ 
142 Halmai, ‘The application of European Constitutional Values in EU Member States’, op. cit., p. 34.  
143 Diamond, “How Democratic Is Hungary?”, op. cit.  
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