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Introduction 
and welcome
By Prof. Dr. Jan Wouters, 
RECONNECT Coordinator

Excellencies, Colleagues, Ladies and Gentlemen, 

On behalf of the RECONNECT consortium, 
welcome to our second ‘International Confer-
ence on Democracy and the Rule of Law’. 

This conference is organized in the framework 
of our Horizon 2020 project on ‘Reconciling 
Europe with its Citizens through Democracy 
and Rule of Law’, which brings together 18 
partner institutions from across Europe. 

With today’s event, we mark one year since 
we kicked off RECONNECT in these hallowed 
halls of the Royal Academy, as some of you 
may recall. One year of intensive research on 
democracy and the rule of law in Europe under-
taken by our interdisciplinary consortium, which 
brings together more than 80 leading political 
scientists, lawyers, sociologists, historians, and 
others.

In academia there is a saying which goes: “Never 
research a moving target”, because it will escape 
you and your research efforts will be doomed. 
If one follows that saying, we could not have 
been more reckless in choosing the topics of our 
research project. Indeed, democracy, the rule 
of law and the many questions they have fueled 
remain running targets in the European Union 
(EU or Union) context. The process of back-
sliding in some of our Member States and the 

actions of EU institutions in this respect show 
little sign of losing momentum. Let me mention 
only a few recent developments. Just this week, 
the Hungarian Parliament passed a bill tighten-
ing state control of research bodies run by the 
Hungarian Academy of Sciences, overriding 
protests against the expansion of the govern-
ment’s role in public life. Last week Monday 
24 June, the European Court of Justice ruled 
that the Polish legislation concerning the low-
ering of the retirement age of the judges of the 
Supreme Court is incompatible with EU law as it 
“undermines the principle of the irremovability 
of judges, that principle being essential to their 
independence”. And in April, the Commission 
released a communication aimed at “enriching 
the debate on further strengthening the Rule 
of Law within the Union by all stakeholders”, to 
which RECONNECT partners contributed with 
a policy brief. 

Our goal is to research and provide recommen-
dations in light of the state of democracy and 
rule of law in the Union and their impact upon 

“Rule of law backsliding and the overcoming of 
constitutionally guaranteed rights and freedoms contribute 

to the demise of democratic practices and structures.”

Speech

Watch the video of this speech 
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how legitimate the EU is, and how the Union 
is perceived in the eyes of its citizens. In other 
words, we are dealing with not just one moving 
target, but with a whole range of different ones. 
However, I should stress that many of the fun-
damental questions we are looking into are not 
new. Some have been with us for almost three 
decades, for example: 

 Ø Should the EU further develop a ful-
ly-fledged sovereign parliament and reach a 
state-like federal order? Under such a condi-
tion, would we agree that the Union devel-
ops a Kompetenz-Kompetenz, which would 
allow it to take coercive action against rule of 
law backsliding?   

 Ø Is the EU more legitimate when it operates 
along the lines of supranational or Commu-
nity methods or rather through intergovern-
mental means? When Member State govern-
ments set up new entities and mechanisms 
dealing with EU competences, but entirely 
outside the EU Treaty framework, like in the 
case of fiscal and economic governance, how 
does this affect the legitimacy of European 
policies? 

 Ø Speaking of democratic legitimacy and 
accountability for this deeply integrated mul-
tilayered body politic, is it possible to identify 
a “third way”, for example, a more consoli-
dated system of inter-parliamentary cooper-
ation between the European Parliament and 
national parliaments?

These questions remain highly relevant for our 
understanding of the EU as a democratic con-
struct. In fact, the political events earlier this 
week in Brussels have shown again how essen-
tial these questions are. Both the European 
Parliament and the European Council have 
claimed to be “kingmakers”, or should I say 
“queenmakers”, in the nomination of top lead-
ership positions in the European Commission 
and other institutions.

But in the coming months and years RECON-
NECT will also focus on a number of other 
challenges, such as the migration, security, and 
sovereign debt crises which hit the Union in the 
last decade. While the EU tried to tackle and 
respond to these crises, how does its record 
appear when we look at the responses to these 
challenges through the lenses of democracy, 
the rule of law, and the fundamental values of 

justice and solidarity? How democratic and rule 
of law compliant are the solutions that have 
been found in some of the crisis-stricken areas? 
For instance, how do the EU’s measures in the 
aftermath of the migration and refugee crisis of 
2015-2016 measure up to these principles? The 
horrible bombing of the Tajoura detention cen-
tre nearby Tripoli on 3 July, where many people 
were staying after having been sent back by 
Libyan coast guards trained with EU taxpayers’ 
money in order to keep them on African soil, 
should shake up our conscience. When some 
of our national parliaments are talking about 
adopting legislation to criminalize the saving of 
migrants on the seas, flying in the face of inter-
national law, we should reflect about what has 
happened to our fundamental values. Where is 
our sense of human dignity, justice and solidarity?

RECONNECT will also consider European 
cooperation and policies on counter-terrorism, 
especially after the terrorist attacks in Paris and 
Brussels in 2015-2016, and the EU’s ever more 
intensifying practice of negotiating deep and 
comprehensive free trade agreements, lately 
with Japan, Vietnam and MERCOSUR, from 
a viewpoint of democratic legitimacy and the 

“RECONNECT alone 
cannot save the 

rule of law, nor can 
it save democracy. 
But our aim is to 

make a meaningful 
contribution to 
identifying ways 

in which the Union 
can reconnect with 
European citizens 

through democracy 
and the rule of law.” 
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rule of law.        

So you will agree with me that RECONNECT 
has set itself no small task in answering these 
questions and developing recommendations 
over the next three years.  To put us in a position 
to do so, we have set up a large citizens’ survey 
across the EU. Our aim is to better understand 
how European citizens reflect on and perceive 
democracy and the rule of law in Europe, a cru-
cial starting point in our project.

Your participation in today’s conference is also 
a reminder of how important it is for RECON-
NECT to fully engage with policymakers, aca-
demics, students and all interested citizens. 

Over the last year, we contributed to the ongo-
ing debates through the many events we orga-
nized and the many written contributions of our 
partners. We held workshops and panel discus-
sions in Italy, France, Norway and Spain and a 
string of high-level lectures in Brussels in kind 
cooperation with the Norway House. These 
have focused, for example, on identifying the 
key legitimacy challenges in the EU; the Euro-
pean elections; the rise of populism; democracy 
and rule of law backsliding; the impact of Brexit 
for European democracy; and the democratic 
accountability challenges of fiscal governance.
Many other workshops and events will follow 
in the course of the second half of 2019 and 
in 2020, including events organized by our 
RECONNECT partners in Herzliya, Lille, Lon-
don, Amsterdam, Groningen and Gdansk. 

I should also stress that we are organizing a 
whole series of webinars on specific topics cov-

ered by the project and that are open for partic-
ipation by anybody and that also remain acces-
sible afterwards through our website. Next to 
this you will find plenty of working papers, pol-
icy briefs and blogs on our website. Alongside 
the individual journal articles by our consortium 
partners, the first RECONNECT edited volume 
on the 2019 European Parliament Elections will 
be published in December of this year.  

Excellencies, Colleagues, Ladies and Gentlemen,

“Democracy dies in darkness”. This newly 
established motto of the Washington Post 
summarizes in stark terms what the alternative 
to democracy may look like. Rule of law back-
sliding and the overcoming of constitutionally 
guaranteed rights and freedoms contribute to 
the demise of democratic practices and struc-
tures. They lead to the fraying of checks and 
balances and the gradual decline of free media 
and journalism – ultimately culminating in illib-
eral or defective democracies, even the rise of 
authoritarian regimes. 

Quite clearly, RECONNECT alone cannot save 
the rule of law, nor can it save democracy. But 
our aim is to make a meaningful contribution to 
identifying ways in which the Union can recon-
nect with European citizens through democ-
racy and the rule of law. Our conference today, 
including its two prominent keynote speak-
ers, the many interventions on our two policy 
roundtables and, of course, all of you as active 
participants, captures this objective in an excel-
lent manner. I wish all of you a very interesting 
and stimulating conference! 
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Challenges to 
Democracy in the 
European Union
By Prof. Dr. R. Daniel Kelemen 
Rutgers University

Thank you to Professor Wouters, his colleagues 
and the entire RECONNECT team for inviting 
me here to speak to you and to open this con-
ference. It is a real honour to have the chance 
to speak before such a distinguished group of 
scholars and practitioners. Professor Wouters 
asked me to share some thoughts on Chal-
lenges to Democracy in the EU, but since you 
invited me all the way from the United States, 
perhaps – to help put things in perspective – 
before I speak about challenges to democracy 
in the EU, I should say a few things about chal-
lenges to democracy back in the US.

Let me begin by asking you to consider a ques-
tion: What do lice, root canals, and colonos-
copies have in common? Well, a 2013 survey 
revealed that they were all more popular than 
the US Congress. Indeed, in recent years pub-
lic disapproval of Congress has typically ranged 
between 75 and 80% – and despite that dis-
satisfaction, I would note that the overwhelm-
ing majority of members of Congress are still 
reelected. But public dissatisfaction with Con-
gress’ performance is only one challenge to 
American democracy. The problems are legion. 
Voter turnout is low; in fact I would note that 
while much has been made of the low turnout 
in European Parliament elections – which finally 
rebounded this year to over 50% – turnout in 
Congressional mid-term elections has typically 
been lower than that in European Parliament 
elections over the last few decades. Due to 

gerrymandering and residential patterns, most 
house elections are uncompetitive. Many state 
legislative races are not even contested by the 
two major parties, so in essence they are decid-
ed by the few voters who vote in the primary of 
the dominant party. Overall, democrats can get 
millions more votes than Republicans in Con-
gressional and Presidential elections, but still 
lose. The Senate is shockingly disproportionate 
from a democratic perspective; Senators repre-
senting a minority of the voters often block pol-
icies favored by the majority, and in the most 
extreme scenario, Senators representing  states 
that make up just over 10% of the population 
can block policies favored by those from states 
that make up nearly 90%. Polarization and grid-
lock are increasing rapidly. And finally, do not 
even get me started on the challenge to de-
mocracy posed by Trump.

I say all this just to underline the fact that while 
the EU faces challenges to its democracy, so 
do all democracies. We could also speak about 
challenges to British democracy, but there are 
too many to count in the raging dumpster-fire 
that British parliamentary democracy has be-
come in the wake of the Brexit referendum. In 
any case, it is not fair to kick someone when 
they are down.

Generally speaking all democracies face chal-
lenges that we can break down into three main 
categories. First there are challenges involving 
representativeness:  How can they ensure that 
government is representative of the diversity of 
views among the citizenry? Second there are 
challenges related to accountability: How can 
government be made truly accountable to cit-

Opening Keynote

Watch the video of this speech 
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izens? And finally, effectiveness: How can they 
ensure that government is effective? In addition 
to those challenges that are common to all de-
mocracies, multi-level, federal type democra-
cies like the EU face additional challenges. First, 
there are inherent tensions between federalism 
and democracy, because majorities at one lev-
el of government – say the federal level – may 
prefer policies that majorities at the other level 
– say the state level – oppose. Also there can be 
challenges in maintaining healthy democracy at 
both levels of government; if citizens’ attention 
and engagement is focused primarily at one lev-
el of government, democracy at the other lev-
el may suffer. In extreme cases there is a third 
challenge to democracy in federal polities – and 
this is one that is directly relevant to the EU and 
which I will focus on today – namely, the chal-
lenge posed by the existence of authoritarian 
Member States within democratic federations. 
As we will see, this phenomenon is all too com-
mon.

A core message I want to share with you today 
is that most EU scholars have been focusing on 
the wrong democratic deficit. Most attention 
has been focused on the shortcomings of de-
mocracy at the EU level, when in fact the chal-
lenges to democracy at the Member State level 
are far more worrying.

While I am certainly not denying that EU level 
politics suffers from democratic deficits, these 
have been exaggerated. Let us consider a cou-
ple of the common arguments in the democrat-
ic deficit debate. First, many argue that the EU 
simply lacks adequate legitimacy in the eyes of 
the citizenry and that therefore transferring sub-
stantial powers to the EU level is undemocratic. 
But in fact, public trust in EU institutions is – on 
average across Member States – consistently 
higher than public trust in national governments 
or parliaments – and certainly much higher than 
public trust in national political parties. In the 
land of the blind the one eyed man is king. Peo-
ple may not love the EU, but they trust it to gov-
ern in many areas as much as they trust their 
own governments.

But that leaves open the problem of account-
ability. A crucial aspect of democracy – perhaps 
the most crucial one – is the ability of voters to 
hold leaders accountable through regular elec-
tions. “To throw the bastards out” if they are 

unhappy with their performance, as the saying 
goes.

A central critique of the EU’s democratic deficit 
has long been that voters cannot get rid of an 
“EU government” they do not like at the ballot 
box. Indeed, a large part of the impetus to con-
nect the European Parliament elections to the 
selection of the Commission President through 
the Spitzenkandidaten process was that this 
would help give voters the sense that these 
elections gave them some measure of control 
over an EU government.

While there is an element of truth to this cri-
tique, it is largely based on a misunderstanding 
of the nature of EU democracy. The idea that 
there should be some single election through 
which voters could replace an EU government 
assumes that the EU is a majoritarian democ-
racy, when in fact it is a consensus democracy. 
But consensus democracy involves dividing 
power among multiple institutions and then en-
couraging cooperation and consensus building 
amongst them to govern. Indeed, in Lijphart’s 
classic book about models of democracy, he 
uses the EU as one of his exemplars of a con-
sensus democracy. The fact that compromise 
amongst many players is necessary in such sys-
tems and that policy change will likely only occur 
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gradually – rather than dramatic policy change 
following a single election – may be frustrating, 
but it is not necessarily undemocratic. The en-
tire Spitzenkandidaten system and the idea of 
a “political Commission” that went with it was 
misguided as it was based on a vision of the EU 
as a majoritarian democracy. In fact, the EU will 
never be run by a single party or candidate of 
one party who ‘wins’ a European election. For 
even if the leading party wins the Commission 
Presidency, the rest of the Commissioners will 
be appointed by national governments and as 
such will represent the range of political par-
ties in government in those countries. In other 
words, the EU is destined to have a multi-par-
ty, consensual collective executive – much like 
the Swiss Federal Council – rather than a party 
government representing the single party or co-
alition that ‘wins’ an EU election. This does not 
make it undemocratic, unrepresentative or un-
accountable; it makes it a consensus democracy.

I say none of this to deny that there are chal-
lenges to EU democracy, for indeed there are. 
However, these challenges have been broadly 
exaggerated while the gravest threats to de-
mocracy in the EU which exist at the national 
level, have been underestimated. 

The biggest challenge to democracy in Europe 
is the emergence of authoritarian Member State 
governments. I am not talking about so-called  
“illiberal democracy”, which is nonsense and a 
contradiction in terms. I am talking quite explic-
itly about soft authoritarian regimes, or what po-
litical scientists refer to as “competitive authori-
tarianism”. As per Levitsky and Way’s definition, 
such regimes “fail to meet conventional mini-
mum standards for democracy… Although elec-
tions are regularly held and are generally free of 
massive fraud, incumbents routinely abuse state 
resources, deny the opposition adequate me-
dia coverage, harass opposition candidates and 
their supporters, and in some cases manipulate 
electoral results”. So, these are not democra-
cies with free and fair elections, but they are 
also not violent, coercive dictatorships that lock 
up journalists or political opponents. These soft, 

electoral autocracies use more subtle – some-
times even legalistic – techniques to harass and 
dominate their opponents and critics.

Hungary is already a competitive authoritarian 
regime. Do not just take my word for it, Way and 
Levitsky, the originators of the concept wrote in 
2019 that,  “Orbán’s Hungary is a prime example 
of a competitive autocracy”. Freedom House 
recently downgraded Hungary to the status of 
only a “partly free” country, making it the first 
EU Member State to fall into this category. The 
Orbán regime’s dismantling of Hungary’s dem-
ocratic institutions has by now been well doc-
umented.  Poland too is moving rapidly in the 
same direction as the Law and Justice (PiS) re-
gime attempts, quite consciously, to deploy the 
Orbán playbook. Several other states – includ-
ing Bulgaria, Romania, Malta and the Czech Re-
public – have deeply problematic democracies 
and/or have faced recent crises that raise the 
specter of competitive authoritarianism.

These developments present a puzzle and high-
light the key challenge to democracy in the EU 
that I want to discuss today: Why does the EU, 
which professes a commitment to democracy 
and rule of law, tolerate Member States becom-
ing competitive authoritarian regimes?

I have written about this puzzle extensively – in 
the journal Government & Opposition, in For-
eign Affairs and other venues. I have taken a 
comparative approach to studying this puzzle 
and one point I consistently make is that in fact 
we should not be surprised by the emergence 
of authoritarian states within the EU’s democrat-
ic union because in fact the literature shows that 
state-level authoritarianism within democratic 
federations is very common. “Subnational au-
thoritarianism is a fact of life in most democ-
racies in the developing and postcommunist 
world,” as the scholar of subnational authoritari-
anism Edward Gibson once put it. Also, political 
scientist Carlos Gervasoni (World Politics 2010) 
reminds us that such state level regimes are 
common, “especially in large, heterogeneous 
federations” – which sounds a lot like the EU.

“Why does the EU, which professes a commitment to 
democracy and rule of law, tolerate Member States 

becoming competitive authoritarian regimes?”
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State level authoritarian regimes can survive in 
the EU for the same three main reasons they sur-
vive in other federal-type polities. The first rea-
son – which I have discussed extensively in pre-
vious writings – is the role party politics can play 
in protecting such regimes. Second, funding 
from the center can help finance such regimes. 
And finally, emigration can serve as a pressure 
release valve to reduce domestic opposition to 
these regimes.  All these factors common across 
federal systems are at work in the EU, but in fact 
the EU is in worse shape than other federal-type 
polities. For while these factors can sustain state 
autocracies within federal democracies, there 
are typically ways in which these forces can be 
overcome and democracy can be restored. By 
contrast, as I argue in a new paper and as I will 
argue here today, the EU appears to be in worse 
shape because its half-baked institutions have it 
trapped in what I call an “authoritarian equilib-
rium”.

Let us start with the first factor, party politics. 
The literature shows that in federal systems, if 
a local autocrat delivers votes and seats in the 
national legislature to a national political party, 
that party may protect that local autocrat from 
federal intervention. Perhaps the most famous 
example of this is how the Democratic Party in 
the US protected authoritarian enclaves in the 
US South – enclaves that systematically disen-
franchised African American voters and grossly 
violated their constitutional rights – for nearly a 
century after Reconstruction because they were 
single party Democratic regimes that helped 
the party elect Presidents and win majorities in 
Congress. Similar patterns were common in sev-
eral Latin American countries.

But the literature also shows that party politics 
may eventually play a role in restoring democ-
racy to authoritarian enclaves. When the federal 
party that is allied with a local authoritarian finds 
that link to be politically costly – for instance if 
the local autocrat’s behavior begins to embar-
rass the party and damage its national brand – 
then it may withdraw support and push for re-
gime change. Similarly, if other federal parties 
that are allied with the local opposition are able 
to intervene in the states politics and provide 
the beleaguered local opposition with resourc-
es, they may help break the autocrat’s grip on 
power.

This brings us to the EU’s problem with what I 
have called “the authoritarian equilibrium”. EU 
party politics is half-baked. Sometimes half-
baked things can be wonderful and delicious – 
such as a ‘half-baked’ molten chocolate cake. 
But sometimes half-baked things can be poison-
ous – as with an undercooked, salmonella-laced 
chicken sandwich. EU party politics falls into the 
latter category, it is half-baked and poisonous.

Consider Europarties – the pan-European party 
coalitions that organize partisan politics at the 
EU level. Europarties are not real parties but 
they have real power. Their names never appear 
on ballots in European elections. They do not 
present transnational lists of candidates. Few 
voters even know these parties exist, and few-
er still have any idea which national parties in 
various Member States are members of these 
Europarties. This half-baked character creates 
many incentives for mainstream Europarties 
to take on ‘pet autocrats’; they can have their 
seats to enlarge their alliance without suffering 
damage to their party’s brand as so few voters 
recognize the alliances that exist within Europar-
ties. Meanwhile, Europarties are legally prohib-
ited from funding national member parties, so a 
Europarty cannot do much to help a struggling 
local opposition party inside an electoral autoc-
racy.

Ironically, efforts to democratize the EU have in 
fact made these problems worse. To address the 
EU’s supposed “democratic deficit”, reformers 
have sought to make EU politics more partisan 
by making Europarties & European Parliament 
elections more important. Similarly, the Spitzen-
kandidaten process was designed to inject more 
partisan competition into the selection of the 
Commission President and to produce a more 
political Commission. All of this has increased 
political incentives for Europarties to tolerate 
national authoritarians who deliver votes to their 
coalitions. Thus, ironically, efforts to “democra-
tize” EU-level politics have helped make EU a 
haven for aspiring autocrats.

So, why has the EU failed to intervene in Hun-
gary while the Orbán regime has built the first 
authoritarian regime within the EU? The main 
reason, quite simply, is because the European 
People’s Party has protected the Orbán regime. 
Fidesz is member of EPP & delivers seats that 
support EPP in European Parliament, where Fi-
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desz MEPs hold key leadership positions in the 
EPP’s parliamentary faction. Also, EPP leaders 
often – though not always - support one anoth-
er in the Council. In exchange for his support 
for the EPP and for delivering votes in the Eu-
ropean Parliament that helped the EPP remain 
the dominant force there, the EPP has sheltered 
Orbán from EU sanctions for years. Throughout 
this period, the most shameless EPP defender of 
the Orbán autocracy has been Manfred Weber, 
the leader of the EPP faction in the European 
Parliament. Weber not only criticized and tried 
to block early European Parliament efforts to 
censure the Orbán regime, he actively support-
ed Orbán’s reelection and praised his victory – 
despite the fact that the election was criticized 
by international monitors as unfair. Lately We-
ber has been trying to rewrite history and depict 
himself as a defender of democracy, but no one 
should be fooled by this, for even now he resists 
expelling Orbán’s MEPs from the EPP group.

While the EPP may be the most egregious of-
fender, it is by no means alone. Other Europar-
ties have pet autocrats as well. The ECR has 
Kaczyński and his PiS party. The Party of Euro-
pean Socialists had the Romanian PSD and its 
leader Dragnea – at least until his recent arrest. 
The liberal ALDE party has the Czech Republic’s 
Babiš and his ANO party. All of them very prob-
lematic, and all of them shielded by Europarties 
who were tempted to betray principles of rule of 
law and democracy to shield aspiring autocrats 
who delivered votes to their factions.

The second factor that sustains the authoritari-
an equilibrium is EU funding. The comparative 
politics literature shows how local authoritarians 
can use resources distributed from the center to 
prop up their regimes. You have likely heard of 
the resource curse as it applies to democracy: 
the notion that a rich endowment of mineral re-
sources may undermine democracy by gener-
ating incentives for corruption and by enabling 
the government to finance itself on the rents 
generated by control of the resource rather than 
by collecting taxes from citizens (who would 
then be more inclined to hold the government 
accountable for its performance). Similarly, EU 
Member States that receive substantial net in-
flows from the EU through structural funds can 
also function as rentier states. For them the rent 
flows not from oil or gas but from EU funding, 

but the effect is similar as they use the EU funds 
– whose distribution they control – to prop up 
their clientilistic networks and to sustain their re-
gimes. We have seen this phenomenon at work 
in Hungary where most public capital expen-
diture projects are co-financed with EU funds 
and where friends, family members and others 
with close ties to the Orbán regime have grown 
wealthy on such EU funded projects. So in ef-
fect the EU is subsidizing and propping up the 
hybrid authoritarian regime in Hungary. An inci-
dent that captures the irony of this occurred in 
2018 when the Orbán government was having 
supporters from around the country bussed into 
Budapest for a rally where he was giving an an-
ti-EU speech, and Fidesz politicians used buses 
that had been co-financed by the EU and had 
EU stickers on the side of them to bring people 
to the anti-EU event. So, the EU here was help-
ing subsidize an event at which the regime was 
thumbing its nose at the EU and its values.

The third factor that sustains the authoritarian 
equilibrium is emigration. As the great schol-
ar Albert Hirschman argued already more than 
forty years ago, emigration can provide a pres-
sure release valve that helps sustain autocratic 
regimes. Applying his famous exit, voice and 
loyalty framework, Hirschman explained that as 
the cost of emigration decreased, more dissat-
isfied citizens would choose to exit the country 
rather than to remain and exercise voice. This 
would tend to deplete the ranks of the potential 
opposition to the regime and thereby help sus-
tain it. By permitting the free movement of peo-
ple between Member States, EU membership 
greatly facilitates exit and thereby undermines 
voice. EU member governments that backslide 
on democracy tend to experience considerable 
emigration. In Hungary, Eurostat data shows 
that over 200,000 citizens have emigrated from 
Hungary to other EU Member States since Or-
bán took office – and that is a very conservative 
estimate with some estimates being as much as 
three times higher. Though Hungary does not 
have the highest percentage of its citizens living 
in other EU Member States, it has seen by far 
the greatest percentage increase in emigration 
in the period since Orbán took office. Eurostat 
data I have analyzed for a forthcoming paper 
reveals a dramatic exodus from Hungary. The 
increase in the rate of emigration from Hungary 
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since Orbán took office in 2010 has been more 
than double the increase in emigration from any 
other EU Member State.

Did this emigration help sustain the Orbán re-
gime? There is reason to believe it did. The 
emigrants are disproportionately young and 
educated compared to the general population 
– a demographic profile that means they would 
have been more likely than the general popu-
lation to vote for opposition parties. However, 
once they have emigrated, the Hungarian gov-
ernment makes it difficult for them to vote in 
national elections – requiring them to vote in 
person at an embassy or consulate. As a result, 
only a small fraction of the hundreds of thou-
sands of Hungarian emigrants vote.  Given Fi-
desz’ large margin of victory, the effective disen-
franchisement of emigrants was not necessary 
for a majority. However, the Orbán government 
did not just prize a majority – it prized winning a 
2/3 victory in Parliament that would enable it to 
adopt constitutional changes, and it managed 
to sustain this barely – by just one seat.  For this 
tiny margin, the emigration of hundreds of thou-
sands of potential opposition voters clearly may 
have tipped the balance. Notably, rules govern-
ing voting rights in national elections remain 
entirely in the hands of national governments: 
there is nothing like an EU voting rights act that 
would protect the ability of mobile citizens to 
vote in their national elections.

When we consider the combined impact of 
these three factors – party politics, funding and 
emigration – we can see why the EU is trapped 
in a half-baked authoritarian equilibrium. The EU 
has enough partisan politics to shield autocrats, 
but not enough to dislodge them. Europarties 
have incentive to shield autocrats members, 
and because voter awareness of Europarties 
is so low, they suffer little to no reputational 

damage for doing so. In essence they suffer no 
brand damage because they have not brands.  
Meanwhile, Europarties are legally prohibited 
from funding opposition parties by the statute 
on European political parties. Governing parties 
need no such party funding support, as they can 
rely on their control over the distribution of EU 
structural funds to support their party-states. 
Ironically, the EU can find itself subsidizing auto-
cratic member governments regimes that flout 
it values with impunity.  Finally, the free move-
ment of people within the EU reduces the costs 
of exit, thereby encouraging many citizens who 
are dissatisfied with conditions under backslid-
ing regimes to simply move to other EU Mem-
ber States – thereby depleting the ranks of the 
potential opposition and relieving pressure on 
these regimes.

To sum up, the EU appears to be stuck in an 
authoritarian equilibrium. The EPP continues to 
shelter Orbán. His MEPs remain active members 
of the EPP group in the European Parliament. 
Orbán crosses party lines to shelter Kaczyński 
as he attempts to install a similar competitive 
authoritarian regime in Poland. Even if Orbán 
and Fidesz are eventually ejected from the EPP, 
they can now join Kaczyński in the ECR, or Salvi-
ni in the identity group. And meanwhile the rot 
is spreading, with democratic backsliding and 
attacks on the rule of law in Romania, Bulgar-
ia, Malta and elsewhere. While EU membership 
prevents Member State governments from be-
coming coercive, fully fledged authoritarian re-
gimes like Erdoğan’s Turkey or Putin’s Russia, it 
seems that so long as they avoid violence, soft, 
electoral authoritarian regimes can persist in the 
EU.

Given this grim picture I have painted, can I con-
clude with any reasons for optimism?

Well, perhaps it is a matter of perspective. My 
father taught me an old Hungarian saying: “A 
pisi és a pezsgő között, sok ital van” – which 
means “Between urine and champagne, there 
are many beverages”. In other words, EU mem-
bership may ensure that member governments 
are liberal democracies (champagne), but it 
may ensure that they do not become outright 
dictatorships (urine). Given the kind of regimes 
we have seen in Europe historically, perhaps 
we should be satisfied with that and count it as 
progress.

“...it seems that so long 
as they avoid violence, 
soft, electoral authori-
tarian regimes can per-

sist in the EU.”
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Democracy in the European Union 
Chair: Prof. Dr. Ben Crum, Professor of 

Political Science, Vrije Universiteit 
Amsterdam

• Prof. Dr. Sylvia Kritzinger, Professor 
for Methods in the Social Sciences, 
University of Vienna

• Prof. Dr. Pieter De Wilde, Associate 
Professor in European Politics, 
Norwegian University of Science and 
Technology

• Prof. Dr. Alberto Alemanno, Jean 
Monnet Professor of EU Law & Risk 
Regulation at HEC Paris, Director and 
Co-founder of ‘The Good Lobby’

• Dr. Gaelle Dusepulchre, Representative 
to the EU, International Federation for 
Human Rights

• Mr. Ville Majamaa, Vice-President of 
the European Youth Forum

• Mr. Robert Soltyk, Senior Adviser, 
European Commission

Policy 
Roundtable

This panel reflected on the most significant 
implications of the 2019 European Parliament 
elections and how these elections may mark 
a turning point for EU politics. The panel 
assessed where Europe stands in terms 
achieving stronger democratic legitimacy and 
greater levels of citizen engagement, as well as 
the impact of the so-called Spitzenkandidaten 
system on the election turnout. It also discussed 
the new distribution of seats in the European 
Parliament – especially the significance of 
the rise in seats held by Eurosceptic MEPs 
– not only in terms of the positioning of the 
Parliament in the exercise of its legislative 
powers, but also what it means for current and 
future developments in EU politics.  Finally, 
the panel also examined public opinion issue 
priorities and voting behaviour surrounding the 
2019 elections in eight EU Member States in 
which RECONNECT collected new survey data.
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Mr. Soltyk opened the roundtable by provid-
ing a factual background for the ensuing dis-
cussion with his observations on the 2019 EP 
elections. For the first time in twenty years, the 
voter turnout increased across twenty EU Mem-
ber States, with the largest surge being regis-
tered in Poland. The effective majority now 
held by the three main political groups is 59%, 
as opposed to the previous Parliament, where 
the effective majority was 53.5%. “Have we 
witnessed a populist wave that many observers 
were afraid of?”, he asked. The answer is rela-
tive: if one looks at the percentage of votes in 
Italy for instance, the answer is yes. If, however, 
one looks at the results in Denmark, the answer 
is no. The same goes for the so-called ‘green 
wave’, which can also be relativized. As to the 
‘liberal wave’, the answer lies on the positive 
side if one considers the 50% increase in seats 
for Renew Europe. With regard to the equilib-
rium within the European Council, Mr. Soltyk 
observed that twenty-two heads of states and 
governments now come from the three main 
political groups. His overview concluded with 
a rundown of the European Council’s proposals 
for the top EU jobs.

Prof. Dr. De Wilde opened the conversation 
by asking “how do we make sense of these 
numbers just presented?”. In his view, there are 
three stories that we tell. The first one refers 

to the argument that we see a far-right pop-
ulist wave. While indeed popular, this story is 
nonetheless too simplistic. The second story is 
about fragmentation, namely that big political 
parties are losing while small political parties 
are winning. This too, is an easy story to tell. 
The third story is about a re-alignment of the 
European political spectrum toward a some-
what new cleavage between cosmopolitans 
and communitarians, two poles that lead to dif-
ferent preferences with regard to policies at the 
EU level. 

“What does that tell us finally about the Spit-
zenkandidaten process? Why did Timmermans, 
Vestager, and Weber not make it?”, Prof. Dr. 
De Wilde further asked. The answer, as he con-
tended, refers to the fact that the European 
population is about 10-15% cosmopolitan, 15-
20% communitarian and, in-between, there is a 
large group of people who are rather ambigu-
ous, namely the so-called ‘anti-rebels’. It is, in 
fact, within this 65% of the population that the 
battleground for European politics unfolds. An 
issue that ultimately contributed to the failure 
of the Spitzenkandidaten process was that We-
ber was perhaps too communitarian, whereas 
Timmermans and Vestager were arguably too 

Watch the video of this panel 
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far on the cosmopolitan side. To regain prow-
ess, he argued, the Spitzenkandidaten process 
needs a “charismatic anti-rebel”. 

Mr. Majamaa discussed the perspective of the 
European Youth Forum on democracy in Eu-
rope. In the past five years, young people have 
been increasingly on the agenda at the Europe-
an level. In assessing how EU institutions treat 

their younger generations, Mr. Majamaa first 
looked at the Parliament and noted a positive 
development, namely 75% more MEPs who are 
under thirty years-old after the recent elections. 
Even though this represents an arguably pos-
itive development, young people still make-
up only a mere 2% of the Parliament, which 
is not representative of the young population 
of Europe. Another positive development ob-
served is that almost all the Spitzenkandidaten 
engaged with youth. Turning to the European 
Commission, he indicated that the experience 
of the European Youth Forum is very diverse 
in that in some initiatives, there is much time 
dedicated to consultations and the process is 
transparent, whereas in others the process is 
very rushed. It is, however, in the Council of 
the EU where one can find the most substantial 

youth participatory mechanism: the ‘EU Youth 
Dialogue’. However, Mr. Majamaa noted that, 
whereas the ideas and priorities of young peo-
ple have been brought on the agenda, there 
is in fact no progress in terms of follow-up and 
monitoring. “How does democracy fare when it 
comes to young people and institutions?” The 
situation can be best characterized as a ‘hit and 
miss’. 

Prof. Dr. Alemanno offered what he described 
as an alternative or complementary view to that 
presented by Prof. Dr. De Wilde. He began by 
noting that citizens’ expectations stemming 
from the 2019 EP elections were significantly 
greater than in the past. These elections were 
one of the first truly European political mo-
ments, with unprecedented debates taking 
place and national political parties taking a real 
stance on European issues. This has led to the 
emergence of a European political space which 
is more pluralistic and more accepted by so-
cietal forces and which, paradoxically, has also 
received the so-called anti-European political 
forces. On the other hand, it also remains true 
that the current institutional mechanism is un-
able to translate citizens’ pan-European prefer-
ences. Prof. Dr. Alemanno further argued that 
the 2019 EP elections have unveiled ‘the best 
kept secret in town’, which is the lack of a Eu-
ropean dedicated political system capable of 
translating said pan-European preferences into 
agreements and discussions. In conclusion, he 
indicated that the EU lacks a European politi-
cal party system which is representative of five 
hundred million citizens and which is account-
able to them. 

Dr. Dusepulchre stressed that democracy 
should not be viewed as an end in itself, but 
that it should be read and go hand in hand with 
human rights and the rule of law. The Interna-
tional Federation for Human Rights has worked 
on specific topics in an attempt to influence 
the electoral process in terms of the position 
of the future European legislature on such top-
ics, which they did not do alone, but in coali-
tion with other members of the civil society. In 
the context of this process, they tried to obtain 
specific commitments from future MEPs on is-
sues such as migration, trade, or social welfare. 
The organization also put forward its vision for 



15

the future and proposed concrete tools thereto 
such as, for instance, an action plan for human 
rights and democracy for internal purposes too, 
and not only with respect to the Union’s foreign 
policy. Dr. Dusepulchre further argued that the 
new EU legislature should be guided by the 
principle of the universality of human rights; 
mainstream human rights in its policies; create 
an environment that enables the participation 
of civil society; and remain result-oriented and 
assess the impact of its policies. 

Prof. Dr. Kritzinger picked as a topic of discus-
sion the issue of the Spitzenkandidaten process, 
bringing the citizens’ perspective on the matter 
into the conversation. The RECONNECT proj-
ect ran a two-wave citizens’ panel survey be-
fore and after the 2019 EP elections whereby 
citizens in eight countries were asked questions 
that would assess their voting behavior both 
before and after the elections (see the results in 
the RECONNECT Blog series). In these surveys, 
they were also asked about the Spitzenkandi-
daten process, more specifically whether they 
knew the candidates and whether they knew 
for which political parties these candidates ran. 
As to the results, only 20% of those surveyed 
knew, for instance, who Weber or Timmermans 
were. This changed after the elections in the 
sense that the percentage grew to 40%. How-

ever, when those knowing the candidates were 
further asked if they also knew which party they 
belonged to, in only two countries (Germany 
and Hungary), 40% of those knowing the two 
candidates were able to answer this question 
correctly. Therefore, Prof. Dr. Kritzinger argued 
that, when one criticizes the European Coun-
cil’s failure to take the Spitzenkandidaten pro-
cess seriously, one should take into account the 
fact that, given the flaws in knowledge unveiled 
by the panel surveys, the citizens were, for the 
most part, not turning out to vote for a certain 
candidate. In this respect, in the future, we will 
probably need to work-around the Spitzenkan-
didaten process by thinking of other solutions 
like, for instance, transnational party lists. 

In the follow-up discussion and Q&A with the 
audience, various other issues were brought 
forward. More specifically, Prof. Dr. Crum en-
gaged the panelists in a discussion on the 
political division lines in Europe following the 
recent EP elections and the potential of trans-
national lists to serve the rule of law in the EU. 
Some members of the audience also initiated 
thought-provoking discussions on, inter alia, 
EU policy on migration and refugees, or citi-
zens’ engagement in the EU and knowledge of 
how the EU works.

https://reconnect-europe.eu/category/reconnectrunup/
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Rule of Law in the European Union 

Policy 
Roundtable

This panel reflected on the growing debate on 
how to further strengthen the rule of law within 
the EU, which has acquired a greater sense of 
urgency during the past year. In particular, the 
panel assessed the proposal to introduce a new 
mechanism to protect the EU’s budget in case 
of risks posed by generalised deficiencies of the 
rule of law in Member States, the proposed EU 
Council-led periodic peer review mechanism, and 
the many questions raised by the Commission 
in its Communication of 3 April 2019. Tools and 
measures beyond the EU institutional context 
were also discussed, such as the Council of 
Europe’s Venice Commission and the OSCE’s 
Office for Democratic Institutions and Human 
Rights. Finally, panellists took stock of the rule of 
law situation in a number of Member States and 
in particular the two countries subject to ongoing 
Article 7(1) TEU proceedings.

Chair: Prof. Dr. Petra Bárd, Visiting 
Lecturer, Central European University 

• Prof. Dr. Laurent Pech, Jean Monnet 
Chair of European Public Law and 
Head of the Law Department, 
Middlesex University London

• Prof. Dr. Paul Blokker, Associate 
Professor of Political Sociology, 
University of Bologna

• Prof. Dr. Veronika Bílková, Associate 
Professor of International Law, 
Charles University;  Vice-President of 
the Venice Commission

• Mr. Nicolaas Bel, Deputy Head of 
Unit, Fundamental rights and rule of 
law – Justice policy and rule of law, 
DG Justice and Consumers, European 
Commission

• Ms. Márta Pardavi, Co-Chair of the 
Hungarian Helsinki Committee
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For Prof. Dr. Pech, the deliberate dismantle-
ment or weakening of the checks and balances 
of national authorities in several EU Member 
States, with the long term goal of creating de 
facto one-party regimes, is the main rule of law 
challenge which the EU is currently facing. Indi-
cators of this are, for example, ignoring the rul-
ings of constitutional tribunals and preventing 
their publication, the branding of civil society 
activists as traitors or suing academics for their 
views and academic work. These are develop-
ments that have reached a particular momen-
tum over the past five years. There are however 
also some positive signs, like the activation of 
the Article 7 procedure and launch of infringe-
ment procedures against Hungary and Poland, 
or the increasing reliance of the Commission on 
the expertise of the Venice Commission to bet-
ter confront these challenges. The European 
Parliament adopted an unprecedented num-
ber of resolutions on the rule of law situation 
in several Member States (including Hungary, 
Poland, Romania, Slovakia, Malta) and the Eu-
ropean Court of Justice (ECJ) for the first time 
recognized judicial independence issues within 
a Member State (for an analysis of the ECJ’s re-
cent ruling on the situation in Poland, read the 
RECONNECT Blog by Laurent Pech and Sébas-
tien Platon and watch the RECONNECT Webi-
nar on the Polish case by Wojciech Sadurski). 

On the other hand, Prof. Dr. Pech also noted 
that the road ahead is difficult. A major open 
conflict between the ECJ and some Member 
States may be increasingly likely, as a result of 
the refusal to abide by the ECJ’s judgements. 
He also questioned the need for an addition-
al rule of law mechanism, arguing that there 
is no need to ‘reinvent the wheel’. Existing 
procedures can be effective if they are used, 
such as those under Article 7 or the recourse 
to infringement procedures. The possibility to 
suspend EU funds when there are serious rule 
of law deficiencies, currently under discussion, 
is the final major area that needs addressing 
(read here the RECONNECT Policy Brief on 
‘Strengthening the Rule of Law Within the Eu-
ropean Union: Diagnoses, Recommendations, 
and What to Avoid’ by Laurent Pech and Dim-
itry Kochenov. Watch the RECONNECT Webi-
nars on this topic by Laurent Pech and Petra 
Bárd and Dimitry Kochenov).  

Prof. Dr. Blokker highlighted the importance 
of understanding how we got to this rule of law 
crisis and the current challenges we face. What 

Watch the video of this panel 

https://reconnect-europe.eu/blog/pech-platon-poland-ecj-rule-of-law-reform/
https://reconnect-europe.eu/blog/sadurski-poland-constitutional-breakdown/
https://reconnect-europe.eu/wp-content/uploads/2019/07/RECONNECT-policy-brief-Pech-Kochenov-2019June-publish.pdf
https://register.gotowebinar.com/recording/4515396685832626699
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happened in Hungary and Poland is significant 
in terms of what it says about the EU’s enlarge-
ment process and the specific challenges faced 
by Post-Communist states. The reality is that 
these countries did not go off-track very recent-
ly – current developments are the culmination 
of a lengthy process. In all of these cases, the 
context of radical majoritarianism is something 
which needs to be taken into consideration 
when looking at the challenges for the rule of 
law. 

The rule of law is in crisis, but it should not be 
forgotten that, ultimately, it is politics that is in 
crisis. Prof. Dr. Blokker argued for the need to 
study what is a ‘populist mind-set’ which has 
been increasingly common and that includes 
inter alia being very sceptical towards human 
rights and the rule of law. In addition, the rule 
of law itself is being replaced by the idea of 
‘law and order’. He also questioned the effec-
tiveness of existing conditionality mechanisms. 
It would seem that conditionality only works 
when you have a ‘coalition of the willing’ on the 
ground. In light of this, he concluded by calling 
for a more tailored approach which takes into 
account domestic trajectories and the distinct 
historical backgrounds. (For a deeper analy-
sis of these issues read the the RECONNECT 

Blog, “Populist Constitutionalism, Popular 
Engagement, and Constitutional Resistance” 
and the RECONNECT Policy Brief on “Popu-
list Constitutionalism and Meaningful Popular 
Engagement” by Paul Blokker or watch his RE-
CONNECT Webinar on this topic).

Prof. Dr. Bílková noted that that the empha-
sis on the rule of law is a rather recent devel-
opment. Most of the theories explaining this 
increased attention for the rule of law do so 
largely highlighting – and exaggerating – the 
inefficiencies of the concept. A common argu-
ment is that the rule of law lacks definition or is 
inherently vague. And yet, today the concept is 
clearer than ever before. In its 2011 Report on 
the Rule of Law the Venice Commission identi-
fied six core elements of the rule of law, which 
are broadly recognized. It is a checklist which 
is not limited to a procedural understanding 
of the rule of law, but includes also substan-
tive requirements, for example the respect for 
human rights, along with the principles of le-
gality, legal certainty, non-discrimination, pro-
hibition of arbitrariness and access to justice. 
These are important indicators that should be 
used to assess the state of the rule of law in a 
particular country. But it is not always obvious 
that the EU has such a check-list at its disposal. 
Prof. Dr. Bílková called for greater efforts in the 
EU, in particular by the European Commission, 
towards a more explicit stance on its under-
standing of the rule of law. Paying lip service 
to the Venice Report (above) is not enough: the 
content of the report should be applied. 

She also highlighted a second area of perceived 
deficiency, which is the tendency to underesti-
mate the range of tools that exist in order to 
deal with rule of law issues, coupled with an 
overestimation of the nature and scope  of the 
backsliding but also a lack of political will to act 
decisively when necessary. She concluded by 
arguing against the duplication of the actions 
among different EU institutions. 

Mr. Bel emphasized that the rule of law is a fun-
damental principle of the Union, essential for 
the upholding of mutual trust and crucial for 
the functioning of the EU as a whole. He also 
reminded the audience that Finland had decid-

https://www.gotostage.com/channel/447a630f6781496facb09b9aa69f5c67/recording/bb79e326c3ad41a18d17dce32b0f2654/watch?source=CHANNEL
https://www.gotostage.com/channel/447a630f6781496facb09b9aa69f5c67/recording/bb79e326c3ad41a18d17dce32b0f2654/watch?source=CHANNEL
https://reconnect-europe.eu/blog/blokker-populist-constitutionalism/
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ed to make the rule of law a key feature of its 
presidency. Steps have been taken to address 
rule of law violations by EU member states. 
The latest judgement of the ECJ on Poland (C-
619/18 – Commission v Poland) is particularly 
important because it clarifies the scope of the 
independence of the judiciary: it protects all 
judges in the EU Member States that have to 
apply EU law. There are a number of requests 
for preliminary rulings, which will further help 
strengthening the Union. Furthermore, the 
Commission has proposed a regulation on pro-
tecting the EU budget in case of generalized 
rule of law backsliding (COM(2018) 324). 

However he conceded that more needs to be 
done on the rule of law in the EU to set out pos-
sible avenues for future action. The reflection 
process initiated by the European Commission 
in April 2019 goes in this direction. The Com-
mission received important contributions from 
the RECONNECT partners (read the RECON-
NECT Policy Brief on ‘Strengthening the Rule 
of Law Within the European Union: Diagnoses, 
Recommendations, and What to Avoid’ by Lau-
rent Pech and Dimitry Kochenov). He conclud-
ed by noting that these efforts however are not 
only for the Commission to pursue – upholding 
the rule of law is a common responsibility of all 
institutions and member states, along with in-
ternational organizations, including Council of 
Europe and Venice Commission, and civil soci-
ety, academia and think thanks. 

Ms. Pardavi stressed the importance of going 
beyond the definitional debate on the rule of 
law. The EU is increasingly facing challenges 
and action needs to be taken in order to en-
sure that also Europe’s youth is made aware of 
the importance of the rule of law. Other non-
state actors, such as civil society and the me-
dia are key to assessing rule of law backsliding. 
Oppressing the independence of the media is 
a strategy to undermine the rule of law. Also 
the lack of protection of asylum seekers can be 
seen as a sign of backsliding.  

The Commission should contribute to fight 
against this kind of oppression through funding 
but also by ensuring the necessary legislation 
and policy measures to protect these actors. 

But it is essential that civil society is involved 
in the Commission’s efforts. This has not hap-
pened, for instance, in the Polish case, where-
as the engagement in the case of Hungary has 
been strengthened by the involvement of the 
European Parliament. She concluded with a call 
for measures aimed at ensuring that those who 
oppose the government are protected. 

In the discussion and Q&A with the audience 
several related issues were addressed. In par-
ticular, there was discussion on the importance 
of raising awareness among EU citizens on the 
importance of the rule of law (Bel). There were 
calls for citizens to ‘know, care and act’, i.e. for 
citizens to inform themselves, understand the 
importance of the rule of law and when nec-
essary, participate in civil resistance (Bílková). 
But also the importance of institutional chan-
nels was reiterated as well as the importance 
of linking civil society movements to political 
parties (Blokker). Finally, the issue of ensuring 
that national judges have access to the ECJ 
and that human rights lawyers are able to re-
sort to EU law was also raised as an important 
precondition to protecting the rule of law (Pech 
and Pardavi).

https://reconnect-europe.eu/wp-content/uploads/2019/07/RECONNECT-policy-brief-Pech-Kochenov-2019June-publish.pdf
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Upholding the 
Rule of Law within 
the EU 

By Prof. Dr. Koen Lenaerts, 
President of the Court of Justice 
of the European Union

Ladies and gentlemen,

It is a great honour for me to deliver the key-
note speech at this conference organized by 
RECONNECT, the multidisciplinary research 
project on ‘Reconciling Europe with its Citizens 
through Democracy and the Rule of Law’. I am 
also grateful to the Leuven Centre for Global 
Governance Studies, which is one of the 18 ac-
ademic partners of RECONNECT, for hosting 
this conference.

With an explicit focus on strengthening the Eu-
ropean Union’s (EU) legitimacy through democ-
racy and the rule of law, RECONNECT seeks to 
build a new narrative for the European Union 
so that it may be better equipped to meet the 
expectations of its citizens.

Against that backdrop, my purpose today is to 
focus on the important role that national courts 
and the Court of Justice of the European Union 
(‘Court of Justice’) play in upholding the rule of 
law within the EU.

The rule of law is so fundamental to our multi-
layered system of democratic governance that 
when reflecting upon its importance one hardly 
knows where to begin. It is, quite simply, the 
bedrock on which our democratic societies are 
built. Indeed, it is thanks to the rule of law that 
our democracies may be said to have a “gov-
ernment of laws not of men” and, as such, they 

cannot function properly without it.

The rule of law is the only reliable bulwark 
against the arbitrary exercise of power and 
means, in essence, that any legal dispute must 
be resolved in accordance with – and only in 
accordance with – the applicable norms provid-
ed for by law.

In the EU legal order, that is certainly the case. 
The rule of law is one of the values – listed in 
Article 2 TEU – on which the EU is founded. As 
the Court of Justice held in 1986 in its seminal 
Les Verts1 judgment, the rule of law within the 
EU means that neither the EU institutions nor 
the Member States are above EU law.

Be it at national or European level, the rule of 
law also means that it is for an ‘independent 
umpire’ to determine what the law is. The very 
idea of justice itself is thus inextricably linked to 
the existence of independent courts upholding 
the rule of law.

Today I shall therefore focus on one essential 
component of the rule of law within the EU – 
judicial independence – and, more particularly, 
on the way in which that independence is guar-
anteed under EU law.

To that end, I shall divide my speech into two 
parts that mirror the EU’s system of ‘dual vigi-
lance’ under which the judicial protection of EU 
rights is achieved:

First, I shall look at the preliminary reference 
mechanism under Article 267 TFEU as a means 
of protecting judicial independence through 

Closing Keynote Address

Watch the video of this speech 
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judicial dialogue between national courts and 
the Court of Justice.

Second, in the light of the Court of Justice’s 
judgment in Commission v. Poland, I shall look 
at infringement actions brought by the Euro-
pean Commission as a direct remedy against 
any failure of the Member States to properly 
respect judicial independence.

***

To begin with, the preliminary reference mech-
anism, which is the keystone of the EU judicial 
system, enables national courts to engage in 
a dialogue with the Court of Justice. That di-
alogue is not based on hierarchical principles, 
but on a division of responsibilities.

Whilst it is for the Court of Justice to say what 
the law of the EU is, in order to ensure that “in 
the interpretation of the Treaties the law is ob-
served”2,  it is for national courts to apply that 
law to the cases that come before them.

Whenever a national court has doubts as to 
how it should interpret an EU act, it is entitled 
– or in certain circumstances required – to seek 
guidance from the Court of Justice; the answer 
provided is authoritative and binding not only 
in the particular proceedings at hand but also in 
all other cases where that same act is applied.

Moreover, in order to guarantee the coherent 
and uniform application of EU law, the Court 
of Justice enjoys – together with the General 
Court – exclusive jurisdiction to carry out the ju-
dicial review of secondary EU law. Where, in na-
tional proceedings, a national court has doubts 
concerning the validity of an act of secondary 
EU law, that court should not itself review the 
legality of that act, but must refer the matter to 
the Court of Justice3.  Conversely, where judi-
cial review of an EU act is carried out in the con-
text of a direct action at EU level, it is normally 
the General Court that has jurisdiction, subject 
to an appeal on points of law to the Court of 
Justice. Consequently, judges, both at national 
and EU level, are called upon to play a pivotal 

role in preserving the rule of law within the EU.

By means of the preliminary reference mecha-
nism, the Court of Justice and national courts 
engage in a dialogue based on the law and 
on the law alone. Its successful operation thus 
depends on courts at both those levels being 
insulated from any form of pressure that might 
cause them to ‘bend’ the law and thus prevent 
them from impartially delivering substantive 
justice. Accordingly, the rule of law within the 
EU may only be upheld by courts that are truly 
independent.

The independence of national courts thus has 
a European dimension. National courts that are 
not independent cannot ensure effective judi-
cial protection for EU rights. Nor can they guar-
antee the uniform and coherent application of 
EU law since they cannot have access to the 
preliminary ruling mechanism.

The question that thus arises is whether EU law 
may protect national courts whose indepen-
dence is under threat from the political branch-
es of government. The Court of Justice was 
confronted with precisely that question in the 
seminal Juízes Portugueses4 case, sometimes 
referred to in English as the ‘Portuguese Judg-
es Case’, in which that court, sitting in Grand 
Chamber, held that Article 19 TEU may be re-
lied upon in order to set aside national mea-
sures that call into question the independence 
of the national judiciary.

The facts were as follows. In the context of the 
‘Euro-crisis’, Portugal passed a law that sought 
to cut public spending by reducing the salaries 
of public office holders, including members of 
the judiciary, in this case the members of the 
Portuguese Court of Auditors. The Union of 
Portuguese Judges, acting on behalf of the 
members of the Court of Auditors, brought le-
gal proceedings against the acts implementing 
that legislation, arguing that those salary-re-
duction measures threatened the judicial inde-
pendence of those members, as guaranteed 
by Article 19 TEU and Article 47 of the Charter 

“The rule of law is the only reliable bulwark against 
the arbitrary exercise of power and means.”
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of Fundamental Rights of the European Union 
(‘the Charter’).

Consequently, the Court of Justice was asked 
by the Portuguese Supreme Administra-
tive Court (Supremo Tribunal Administrativo) 
whether the principle of judicial independence, 
as enshrined in EU law, precludes such sala-
ry-reduction measures.

In its judgment, the Court of Justice found, in 
essence, that such measures did not entail any 
breach of judicial independence:  they were 
justified by mandatory requirements linked to 
the elimination of Portugal’s excessive budget 
deficit; they were limited to a certain percent-
age of salary, varying in accordance with the 
level of remuneration; they were temporary in 
nature, and, most importantly, they did not tar-
get the judiciary specifically, but were part of a 
comprehensive package of measures affecting 
public officials generally, whose purpose was to 
cut spending in the public sector5. This coop-
eration enables decisions of the courts of one 
Member State to be recognized and enforced 
in other Member States. Judicial decisions thus 
acquire a cross-border reach.

Mutual recognition of court decisions is only 
possible where the court that issued the deci-
sion in question and the court that is to recog-
nize and enforce that decision trust each other. 
More specifically, the courts of the executing 
Member State must trust that the courts of the 

Member State of origin provide effective judi-
cial protection for the fundamental rights of the 
individuals concerned.

Mutual trust requires that in areas falling within 
the scope of EU law, courts in Sweden or Lith-
uania must offer a level of protection of funda-
mental rights that is as effective as that provid-
ed, for instance, in Portugal, Austria or Croatia. 
It is mutual trust that makes mutual recognition 
of judicial decisions possible. However, mutu-
al trust must not be confused with blind trust. 
Under certain exceptional circumstances, it 
may be concluded that mutual trust has been 
breached in such a manner that limitations on 
certain forms of mutual recognition are war-
ranted.

I shall illustrate this point by looking at the sem-
inal judgment of the Court of Justice in LM6.

The facts of that case may be summarized as 
follows. Polish courts issued three European 
Arrest Warrants under the Framework Deci-
sion7 against a Polish national for the purpose 
of conducting criminal prosecutions for drug 
trafficking. On that basis, that person was de-
tained by the Irish authorities and remanded in 
custody. However, he objected to his surrender 
to Poland on the ground that it “would expose 
him to a real risk of a flagrant denial of justice 
on account of the lack of independence of [Pol-
ish courts] resulting from implementation of the 
recent legislative reforms of the system of jus-
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tice in that Member State”8

The High Court of Ireland, which was the judicial 
authority responsible for executing the Europe-
ans Arrest Warrants, found that the arguments 
put forward by the applicant were not totally 
unfounded. In particular, the Venice Commis-
sion had issued two opinions regarding the 
rule of law in that Member State9. Similarly, the 
European Commission had, in accordance with 
Article 7(1) TEU, issued a reasoned proposal re-
garding the rule of law in Poland10, in which it 
urged the Council to determine that there was 
a clear risk of a serious breach by Poland of the 
values on which the EU is founded.

In the light of those circumstances, the High 
Court of Ireland asked the Court of Justice 
whether it was under an obligation to execute 
those European Arrest Warrants. At the outset, 
the Court of Justice examined a question of 
principle: can the executing judicial authority 
refrain from executing a European Arrest War-
rant where there is a real risk that the right to 
an independent tribunal and, consequently, the 
right to a fair trial of the person who is the sub-
ject of such a European Arrest Warrant may be 
infringed? The Court of Justice replied in the 
affirmative.

In what is in my view the most important pas-
sage of that judgment for present purposes, the 
Court of Justice held, and I quote, that “the re-
quirement of judicial independence forms part 
of the essence of the fundamental right to a fair 
trial, a right which is of cardinal  importance as 
a guarantee that all the rights which individuals 
derive from EU law will be protected and that 
the values common to the Member States set 
out in Article 2 TEU, in particular the value of 
the rule of law, will be safeguarded”11.

Next, drawing on its previous ruling in Aranyosi 
and Căldăraru12, the Court of Justice held that 
the executing judicial authority must carry out 
a two-step assessment. The first step focuses 
on the situation of the system of justice of the 
Member State concerned as a whole, whilst the 
second step looks at the circumstances of the 
case at hand.

As a first step, the executing judicial authority 
must examine, on the basis of material that is 
objective, reliable, specific and properly updat-
ed concerning the operation of the system of 

justice in the issuing Member State, whether 
there is a real risk of the essence of the right 
to a fair trial being breached, relating to a lack 
of independence of the courts of that Member 
State on account of systemic or generalized 
deficiencies. In doing so, the executing judicial 
authority must look at both the internal and ex-
ternal aspects of independence13.

If such a risk exists, the executing judicial au-
thority must, as a second step, assess specif-
ically and precisely whether, in the particular 
circumstances of the case, there are substantial 
grounds for believing that, following his or her 
surrender to the issuing Member State, the re-
quested person will run the risk of the essence 
of his or her right to a fair trial being breached14. 

To that end, that authority must examine wheth-
er the systemic or generalized deficiencies are 
liable to affect the courts that have jurisdiction 
over the proceedings to which the requested 
person will be subject. If that is so, the exe-
cuting judicial authority must then determine 
whether there is a risk of the essence of that 
person’s right to a fair trial being breached, 
having regard to his or her personal situation, 
as well as to the nature of the offence for which 
he or she is being prosecuted and the factual 
context that forms the basis for the European 
Arrest Warrant15. 

After the ruling of the Court of Justice in LM 
was delivered, the High Court requested fur-
ther information regarding the state of the rule 
of law in Poland from the Polish courts that had 
issued the European Arrest Warrants in ques-
tion. Upon receiving that information, the High 
Court finally decided to execute the European 
Arrest Warrants16.

The High Court reasoned that, although recent 
reforms had given rise to systemic deficiencies 
in the Polish justice system, there was no evi-
dence to show that any other aspect of the fair 
trial right – such as the right to know the nature 
of the charge, the right to counsel, the right to 
challenge evidence and the right to present ev-
idence – was at risk in Poland17. 

It follows from that concrete example that judi-
cial independence in the AFSJ is of paramount 
importance for the free movement of judicial 
decisions because only courts that are inde-
pendent are able to attain the high level of trust 
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that such movement requires. In that regard, it 
is true that not only courts may play a role in the 
European Arrest Warrant mechanism, but also 
other bodies that are considered to be ‘judicial 
authorities’ within the meaning of the Europe-
an Arrest Warrant Framework Decision.

As the Court of Justice ruled in the Połtorak 
case, and I quote, “the words ‘judicial author-
ity’, […], are not limited to designating only 
the judges or courts of a Member State, but 
may extend, more broadly, to the authorities 
required to participate in administering justice 
in the legal system concerned”. That is so, pro-
vided that those authorities are independent 
from the executive.

In two recent judgments, the Court of Justice 
developed further that line of case law. In two 
joined cases, OG and PI, it held that the Pub-
lic prosecutor’s offices of Lübeck and Zwickau, 
in Germany, were not sufficiently independent 
from the executive to be considered ‘judicial 
authorities’ for the purposes of issuing Euro-
pean Arrest Warrants18. The Court of Justice 
reasoned that the notion of ‘issuing judicial 
authority’ does not include public prosecutor’s 
offices in a Member State, which might poten-
tially receive instructions from the executive in 
connection with the adoption of a decision to 
issue a European Arrest Warrant in a specific 
case.

Conversely, in PF, it found that the Prosecutor 
General of Lithuania enjoyed such indepen-
dence and was therefore to be considered a 
judicial authority for those purposes19. It held 
that the notion of ‘issuing judicial authorities’ 
includes the Prosecutor General of a Member 
State, who, whilst institutionally independent 
of  the judiciary, is responsible for the conduct 
of criminal prosecutions and whose legal posi-
tion affords him or her a guarantee of indepen-
dence from the executive in connection with 
the issuing of a  European Arrest Warrant.

That said, the Court of Justice held that where 
a judicial authority that is not itself a court de-
cides to issue a European Arrest Warrant, such 
decision and its proportionality must be capa-
ble of being the subject, in the issuing Member 
State, of court proceedings which meet in full 
the requirements inherent in effective judicial 
protection.

***

Infringement actions brought by the Commis-
sion — or conceivably by another Member State 
— may also serve as a means of protecting the 
judicial independence of national courts. This 
point is illustrated by the recent – and extreme-
ly important – ruling of the Court of Justice in 
Commission v Poland.

In that case, the Commission brought an in-
fringement action against Poland on the 
grounds that, by passing a series of legislative 
reforms that impaired the independence of the 
Polish Supreme Court, the Member State had 
failed to fulfil its obligations under Article 19 
TEU. In that regard, the Commission put for-
ward two complaints.

First, the Commission argued that those re-
forms sought to lower the retirement age of 
judges of the Supreme Court who were serv-
ing on that court at the date on which those 
reforms entered into force. Since those judges 
were forced to cease their judicial service pre-
maturely – and since Poland failed to put for-
ward a valid justification – those reforms were 
alleged to be incompatible with the principle of 
the ‘irremovability’ of judges.

Second, the Commission argued that by vest-
ing the President of Poland with discretionary 
powers that enabled him to extend the retire-
ment age of those judges for a period of three 
years, which could be extended for another 
three years, the reforms placed the Supreme 
Court under the direct influence of the execu-
tive.

For its part, Poland argued, first, that the con-
tested legislation fell outside the scope of 
application of Article 19(1) TEU. It contended 
that Article 19(1) TEU only applies to situations 
that are governed by EU law. Thus, according 
to Poland, since that legislation related to the 
organization of the national judiciary, an area 
in which the Member States retain their com-
petence, that Treaty provision did not apply to 
the case at hand. Unlike the legislation at issue 
in the Portuguese Judges Case – which was ad-
opted in response to the grant of financial as-
sistance by the EU – Poland observed that the 
contested legislation had no link whatsoever to 
EU law.
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In its judgment of 24 June 2019, however, the 
Court of Justice upheld the infringement action 
brought by the Commission against Poland20. 

At the outset, the Court of Justice pinpoint-
ed the two key factors that trigger the appli-
cation of Article 19(1) TEU: first, the fact that 
the body at issue in the main proceedings is 
a ‘court or tribunal’ within the meaning of EU 
law and, second, the fact that it may rule on 
questions concerning the interpretation and 
application of that law. If the answer to both 
those two questions is in the affirmative, Article 
19(1) TEU protects that body from any measure 
that may threaten its independence. Moreover, 
whilst the Court of Justice acknowledged that 
matters pertaining to the organization of the 
judiciary remain within the exclusive purview 
of the Member States, they must exercise their 
powers in that field in compliance with EU law, 
and in particular with Article 19(1) TEU21. 

Regarding the Commission’s first complaint, 
the Court of Justice ruled – and I quote – that 
“the principle of irremovability requires, in par-
ticular, that judges may remain in post provid-
ed that they have not reached the obligatory 
retirement age or until the expiry of their man-
date, where that mandate is for a fixed term”. 
According to the Court “there can be no ex-
ceptions to that principle unless they are war-
ranted by legitimate and compelling grounds, 
subject to the principle of proportionality”, and 
“inasmuch as [those exceptions are] not such 
as to raise reasonable doubt in the minds of in-
dividuals as to the imperviousness of the court 
concerned to external factors and its neutrality 
with respect to the interests before it”.

Applying those principles to the case at hand, 
the Court of Justice found, first, that there were 
serious doubts as to whether the reforms in 
issue were made in pursuance of the goal of 
standardizing the retirement age of judges of 
the Supreme Court with the general retirement 
age applicable to all workers in Poland, rather 
than with the aim of side-lining a certain group 
of judges of that court22. Second, whereas 
judges of the Supreme Court who had reached 
the new retirement age were forced to retire, 
other workers who had reached the general-
ly applicable retirement age could – but were 
not obliged to – retire. Third, the reforms pro-

vided for no transitional period and specifical-
ly targeted the judges of the Supreme Court. 
Fourth and last, the Court of Justice dismissed 
the argument put forward by Poland, accord-
ing to which the reforms sought to prevent dis-
crimination between judges who were serving 
at the Supreme Court prior to the reforms and 
those who were appointed to that court there-
after, by providing that both categories of judg-
es would retire at the same age. The Court of 
Justice reasoned that those two categories of 
judges were not in a comparable situation since 
only the careers of those in the former category 
were shortened.

As regards the Commission’s second com-
plaint, the Court of Justice found that the dis-
cretion granted to the President of Poland to 
extend the period of judicial activity of judg-

es who had reached retirement age when the 
reforms entered into force was such as to call 
into question the impartiality of the judges con-
cerned. The Court noted, in that regard, that 
when exercising his discretionary powers the 
President was not bound to act in accordance 
with any detailed procedural rules setting out 
objective and verifiable criteria governing his 
choice; nor did he have to state the reasons for 
his decisions. In addition, such decisions could 
not be challenged before any court23.

On these grounds, the Court of Justice held 
that Poland had failed to fulfil its obligations 
under EU law.

“The very idea of 
justice itself is thus 
inextricably linked 
to the existence of 
independent courts 
upholding the rule 

of law.”
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***

The time has come for me to conclude briefly. 
The cases that I have examined demonstrate 
that the Court of Justice is very conscious of 
its responsibility for upholding the rule of law 
within the EU and willing to act to defend that 
principle when necessary.

That responsibility lies at the very heart of the 
Court’s function of ensuring that “in the inter-
pretation and application of the Treaties the 
law is observed”.

Those cases also attest to the fact that the 
Court of Justice would not be in a position to 
uphold the rule of law without being able to 
engage in judicial dialogue with national courts 
that are fully independent. This is because only 
courts that fulfil that requirement may provide 
effective judicial protection for EU rights, whilst 
ensuring the coherence and uniform applica-
tion of EU law.

The Commission also plays an important role in 
protecting the rule of law within the EU. As the 
‘Guardian of the Treaties’, it may bring infringe-
ment actions against defaulting Member States 
who fail properly to protect the independence 
of their own domestic courts.

That said, and this brings me to my final point, 
it is also for civil society, and indeed for individ-
ual citizens, to be aware of the importance of 
having judges who are independent. That in-

dependence is a critical part of our identity as 
Europeans who believe in a society where no 
one is above the law and it is the bedrock on 
which the rule of law is founded. The strength 
of that independence is in close correlation to 
the strength of protection for the rule of law, 
and thus to the quality of our democracy.

That is why, in my view, research projects such 
as RECONNECT are so important in raising 
awareness of the fact that without judicial inde-
pendence, there is no true justice, whether at 
national or supranational level.

Thank you very much.
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